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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. |

APPEAL Nos. £/2229/2011 & 532/2012-EX[SM]
(Arising out of Order-in-Appeal No. 123-129/CE/MRT-11/2011 dated

23/05/2011 passed by Commissioner of Central Excise & Customs
{Appeals), Meerut-11)

Commissioner of Customs & Central Excise, Meerut-Il  Appellant(s)
Vs.

M/s U.G. Sugar & Industries Limited (in Appeal No. Ef2229/2011) &

Shri 8. K. Maheshwari (in Appeal No. E1532/2012) Respondent(s)
Appearance;

Shri Rajeev Ranjan (Joint Commur.) for Appellant(s)
Ms. Stuti Saggi (Advocate) for Respondent(s)
CORAM:

Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

Date of Hearing : 15/02/2018

Drate of Decision : 15/02/72018

FINAL ORDER NOs. #0443~ 844472018

Per: Anil G. Shakkarwar

Above stated two appeals are taken together for dec-is,.jzo;;r_;ﬁfz_"_.“______
because they are arising out of common impugned Order-in-
Appeal No. 123-129/CE/MRT-11/2011 dated 23.05.2011
passed by Commissioner {Appeals), Customs and Central

Excise, Meerut-1i,

2. Through the said order learned Commissioner (Appeals}

has set aside the penalties imposed upon Dboth the

A



I APPEAL Noa, F222d02007 & 532/ 2012 EX[SM]

respondents in the present two appeals. Aggrieved by the said

order Revenue 18 before this Tribunal.

3. The contention of Revenue in the grounds of appeal is
that the learned Commissioner [Appeals) has appreciated that
they are different decisions and judgments for interpretation
of admissibility of Cenvat Credit of duty paid on capital goods
and that the respondents availed Cenvat Credit on welding
electrodes wrongly even after passing of the final order of thisg
Tribunal in their own case on 26.11.2007 and, thereflore, the
learned Commissioner (Appeals) should not have set aside the

penalties.

4. Heard the learned AR who has presented the grounds of

appeal.

5. Heard the learned counsel for the respondents. Learned
counsel for the respondents has relied on ruling of High Court
of Chhattisgarh in the case of Ambyja Cements Eastern Ltd.
vs. Commissioner of Central Excise, Raipur reported at 2010
(256) E.L.T. 690 (Chhattisgarh} and submitted that it was
held in Para 20 of the said ruling that Modvat Credit on
welding electrodes was held as admissible by this Tribunal in
the case of Birla Jute & Industries Ltd. and the Civil Appeal
filed against the same was dismissed by Hon'ble Supreme

Court.



3 APPEAL Nes, B2229/2001 & 5322071 2-EX][5M]

6. Having considered the rival contentions and perusal of
records | find that the learned Commissioner (Appeals} has
dismissed the penalties imposed on both the respondents for
availing the Cenvat Credit on welding electrodes. The
Revenue’s contention is that in 2007 in the respondents own
case this Tribunal had held that Cenvat Credit on welding
electrodes was not admissible. In those circumstances
penalty should not have been waived by learned
Commissioner {Appeals}. | find that in the above referred
rualing of Chhattisgarh High Court in the case of Ambuja
Cement Eastern Ltd. (supra), the Hon'ble High Court has
referred to dismissal of Civil Appeal by Hon'ble High Court in
the appeal against the decision of this Tribunal in the case of
Birla Jute & Industris Ltd. where it was held that Modvat
Credit on electrodes was admissible. For appreciation Para 20

of said ruling is represented below:-

“20. We have already observed in the foregoing
paragraphs that the definition of “input” occurring under Rule
2(g} of the Cenvat Credit Rules, 2002 takes in its ambit all
inputs, except the specifically excluded items under Rule 2(g),
which have been employed in the manufacturing process,
whether directly or indirectly and whether contained in the
Jfinal product or not, and are entitled for Cenvat credit, The civil
appeals against the decision of the Delhi Tribunal in Birla Jute

& Industries Ltd., wherein it has been held that Modvat credit
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4 APPEAL New, EA2282011 & 332201 2-EX[5M]

is admissible for Electrodes and Calibration Gas Mixture
{Welding equiptments), but not admissible for explosive under
Rule 57A of the Central Excise Rules, 1944, have been further
dismissed by the Supreme Court confirming the observations of
the Delhi Tribunal, in view of judgment of the Supreme Court in

Jawahar Milis Ltd.”

7. I find that as per the doctrine of merger after the
Hon'’ble Supreme Court having dismissed Civil Appeal filed
against this Tribunal’s decision in the case of Birla Jute &
Industries Ltd., this Tribunal’s finding that Cenvat Credit was
admissible on electrodes has reached finality, therefore, I hold
that there is no merit in the appeal filed by Revenue. Both the
appeals filed by Revenue are dismissed. The respondents
shall be entitled for consequential relief as per law.

(Dictated and pronounced in Court)
Sd/-

ANIL G. SHAKKARWAR

(MEMBER TECHNICAL}
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