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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No. ST/988/2010-ST[SM]

Arising out of Order-in-Appeal No. 123-ST/MRT-II/2010 dated
31.03.2010 passed by Commissioner (Appeais), Customs, Central
Exclse & Service Tax, Kanpur.

M/s. Century Pulp & Paper APPELLANT

VERSUS

Commissioner, Central Excise, Meerut-1I {now Hapur) ..RESPONDENT

APPEARANCE

Shri Kapil vaish, C.A. for the assessee-appellant.
Shri Sandeep Kumar Singh, Dy. Commr. (A.R.} for the Department

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL) %rjv\
N
@(’_‘“ /s

DATE OF HEARING & PRONOUNCEMENT :
FINAL ORDER NO.~ 711482017

Per Mr. Anil Choudhary

The Issue in this appeal is as to which is the date of filing refund
claim whether the initial date being 28/11/2007 or the date of re-filing

e, 22/02/2008.

2. The brief facts as per the Order-in-Original are that the appellant
is a manufacturer of paper. The appeilant filed refund claim for an

amount of Rs.1,38,301/- vide his letter in the prescribed form under
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Notification No. 41/2007-ST, giving the prescribed details. in the
Column 8 in the form, description of taxable services received by the
exporter. for use in export of goods, it iz mentioned as per statement
attached. In the attached statement; detalls of the service provider,
the buyer in the foreign country with the country of export, invoice
number, bili of lading number with date, raiiway fretight paid to
CONCOR along with Service Tax and détaiis of terminal handiling
charges paid to shipping lines along with Service Tax paid are given
showing total Service Tax paid Rs. 1,38,301/- during the period
September, 2007. The said refund claim, as stated in the Order-in-
Original, passed by the Assistant Commissioner, states that initially
the claim was filed by way of a letter/form in their divisional office,
without mentioning the name of office, authority to whom it is
submitted. As the said form/ietter does not bear any subject nor was
any amount mentioned in the said letter/form which the party is
claiming as refund, the Revenue was in dark as to what action is to be
taken and accordingly vide their jetter C.
No.V(18)50/Rebate/CPP/2468—2469 dated 05.05.2008 returned to the
appellant with “directions to resubmit to the proper authority with full
details so that necessary action can be raken. Accordingly, appellant
restibmitted the refund claim under Notification No. 40/2007*ST for
Rs. 1,38,301/- on 22" February, 2008. The Assistant Commissioner
observing that the refund claim is actually filed on 22" February, 2008
and Notification No. 41/2007 dated 06/10/2007 was not in force
during the period September, 2007 and the earlier Notification No.
40/2007 provided 60 days time for filing the refund claim at the end of

the month and as such the same was held to be time barred. So far on

ol
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the merits, the Assistant Commissioner in the discussions and findings
portion has found the refund claim to be otherwise in order, Being
aggrieved, the appeliant preferred appeal before learned
Commissioner {Appeals), who was pleased to reject the appeal
observing that the appeliant has not submitted any proof of the
disputed letter as a claim for refund purportedly having been filed by
him on 28/11/2007 as contrary to the finding of the Adjudicating

Authority.
3. Being aggrieved the appellant is before this Tribunal.
4. Heard the parties.

5. Having considered the rival contentions I find that the learned
counsel for the appeliant has drawn my attention towards the copy of
refund claim filed on 28/11/2007 which bears the seal of the receiving
counter of the divisionatl office at Haldwan‘i. I find that on the issue of
limitation whether the original date or the re-filing date, it has been
held by Hon'bie Delhi High Court in the case of Commissioner of
Central Excise vs. Arya Exports and Industries 2005 (192) E.L.T. 89
(Del.) that refund clalm is not to he denled merely an ground that the
same was not filed in the prescribed form. If refund claim is not filed in
the proper form or without necessary documents, Department can
direct appeliant or the assessee to file the same in proper form along
with supporting documents. The date of filing claim_is the date on
which the claim was filed initially in the form not prescribed or without
documents. Accordingly, 1 hold that the date of refund filing is
28/11/2007 and accordingly the refund has been filed within time. I

aiso take notice of the fact that the Assistant Commissioner has hald in
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the Order-in-Original that the refund claim is otherwise admissible on
merits. In this view of the matter, the appeal is aliowed and the
impugned order is set aside. I further direct the Adjudicating Authority
to grant the refund within a period of 45 days from the date of receipt

of a copy of this order along with interest as per Rules.

(Order was dictated in the open Court)

-5d/-
(ANIL CHOUDHARY)
Member{JUDICIAL)
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