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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No.ST/1302/2011-5T{SM]
(Arising out of Order-in-Appeal No. 132-ST/APPL/ANP/2011  dated

24/06/2011 passed by Copmissioner of Central Excise & Customs
(Appeals}), Kanpur}

Commissioner of Central Excise, Kanpur Appellant
Vs.
M/s Keshav Transformers . Respondent

Shri DKL Deb, Assistanmt Commissioner (AR) for Appellant
None, (Absent on call) for Respondent
CORAM:

How’ble Mir. Anil Choudhary, Member (Judicial)

Date of Hearing 20/03/2017
Date of Decision : 2000372017
FINAL ORDER NGO =70 3.08/ QOoVF .

Per: Anit Chondhary

The present appeal is filed by the Revenue, against
Order-in-Appeal  No. 132-ST/APPL/KNP/201]  dated  24/06/2011
passed by Commissioner of Central Excise & Customs (Appeals),
Kanpur.

2. The issue in this appeal filed by the revenue is whether the

Commissioner (Appeals) have rightly allowed the appeal of the
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respondent-assessee  and - sct aside the demand of Service Tax
Re.22.31,227/- along with interest and further equal amount of penalty
under Section 78 and also penalty under Seetion 76 and Section 77.

3 The admitted facts, as per the show cause notice are that the
respondent-assessee is engaged in the manufacture of HV/LY lLeg
Coils, and also engage I repair of old/damaged iransformers. The
revenue found that the respondent-assessee was paving Service Tax,
only an the “I'__,aboﬁ;.‘ Charges™ under the category of management,
maintenance and repair services and it appeared that they were
evading service tax by not paying on entire cost of repair, including
the cost of various items replaced during the vepair of Trans{ormers,
as the repair is being done under a composite agreement. The officers
of preventive visited (he business premises on 2171 2/2009 and
examined the records including balance sheet, agreement in original
with Purvanchal Vidyut Vitran Nigam 1.1d. and other concern bodies
ke M/s. PVVNL, MPSER and KESCO. The hill books, Sale
Invoices, Tax Invoices, CST Invoices were also examined. Further,
the details of payments recejved by the respondent during the
financial year 2005-00 to 2009-10 (up to 18/12/2009) were obtained.
In the statement recorded of the authorised signatory, it was stated that
they are registered under Central Excise registration as well as Service
Tax. They provide repalr and maintenance of old Transformers under
agreement with the electricity boards and others. They received
‘Transfonmers for repairing under the cover ol gate pass and after

repairing the Transformers, they clear it under the cover of Cental
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Excise, They pay Central Excise duty on the value of HV/LV Leg
Coils, {manufactured items) and Service Tax on the labour charges
only. On further enquiry, he also produced a copy of bank statements
and stated that job charges includes the amount of component of
HV/LV leg Coils, wansformer oil and supply items used during the
repairing of Transformers of different capacity. e further stated that
sale invoices are issued to the parties who do not have Tin pumber,
{ax invoices issued to the parties who have Tin number and want 10
claim VAT or input credit and for interstate sales they issue CST
nvoice. ]F‘urt.her, on examining the excerpts of the contract between
the respondent-assessee and PVVNL, Varanasi, it was noticed that
they are provided for repair and testing of Aluminum wound damaged
distribution transformer—providing core and tank only against tender
specification. Order is placed for repair and testing of Aluminum
Wound Damaged Distribution Transformers of 160 to 1000 KVA
capacity, providing core and tank only, as per complete repair package
cost per transformer is given. The repair package rates are inclusive of

Excise Duty and Sales Tax/Trade Tax, The contract further provides -

for the purpose of calculation of price variation of HV/LV Leg Coll,

Transformer Oil and Excise duty, Sales tax/Trade tax, the breakup of
ihe repalr package rates. SCN dated 23/04/2010 was issued for the
extended period 2005-06 to 2009-10 demanding Service Teax of
Rs.22,31,227/- with interest and further penalty was proposed. The
SCN was adjudicated on contest and the proposed demand confirmed

along with penalty, as stated hereinabove.
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4. Being aggrieved, the appellant preferred appeal before learned
Commissioner (Appeals) who vide the impugned order had held that
the nature of work done by the respondent-assessee is in the nature of
works contract, as admittedly they bave used and supplied material In
the repair of the Transformers for the clients. The repair package raies
are inclusive of Excise Duty, Sales Tax/Trade tax. Further, in the
contract, while arriving at the price of a ransformer. The breakup has
been given in the form of labour charges, price of HV/LV leg coil,
transformer oil and supply ltems ete. The learned Commissioner
further held that under the facts and circumstances that it is case of
composite contract, where the respondent have utilised materials m
the repair and maintenance and have paid Sales Tax on the material
portion, no service ax can bhe demanded.

5. The respondent-assessec 15 absent o call. Heard learmned AR,
for the revenue and perused the records.

0. I find that there is no error in the order & findings of the
Commissioner (Appeals). In his findings, it is stated that it is ;1 matter
of composite contract wherein the appellant have supplied materials in
the repair of Transformers. 1 find that the appellant have suo-moto
paid service tax on the labour component, have paid Excise duty on
the manufacture of LV/HV coils, and further have paid Sales Tax on
the material component used in the repair of the Transformers. In this
view of the matter, 1 find that the show cause notice is not tenable.

7. Accordingly, 1 agree with the {indings of the learned

Commissioner (Appeals). The appeal filed by revenue is hereby
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dismissed. The respondent-assessee will be entitled for consequential

benefits, if any.
(Dictated in Court)
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