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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No. : $T/1332/2011-CU[DB]

Arising out of GIA No. 76-ST/GZB/2011-12 dated 30.05.2011
passed by Commissioner (Appeals), Customs, Central Excise &
Service Tax, Ghaziabad.

M/s, Micromatic Grinding Technologies
LAPPELLANT
VERSUS

Commissioner of Central Excise, Ghaziabad L RESPONDENT

APPEARANCE

Shri Atul Gupta, Advocate for the appellant.
Shri Pawan Kumar Singh, (Supdt.) A.R. for the Department.

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

DATE OF HEARING & PRONOQUNCEMENT ; 18, 04. 2017
FINAL ORDER NO.~—7OHHI/QOE7

Per Mr. Anil G. Shakkarwar @

The present appeal is directed against Order-in-Appeal No.
76-ST/GZB/2011-12 dated 30.05,2011 passed by Commissioner

(Appeals), Customs, Central Excise & Service Tax, Ghaziabad.
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2. The brief facts of the case are that the appellants were
marketing the goods of its foreign clients in India an.d was receiving
commission on the same. They were also providing after sales
service to their foreign clients and they have paid Service Tax on
after sale service. The present dispute is regarding the liability of
Service Tax on the commission so received for obtaining orders for
foreign clients i.e. in other words marketing in India the goods
manufactured by foreign clients. Revenue sought information from
the appeliant which was submitted through letter dated 25.09.2009.
On the basis of information submitted through letter dated
25.09.2009, appellant was issued with a show cause notice dated
20.10.2009 wherein it was contended by Revenue that appeliant
had received commission of Rs.95,06,981/- during the financial
year 2008-09 and it was contended by Revenue that the said
commission was classifiable under Business Auxiliary Services and
the same .was%mgé to Service Tax. Therefore, the appeilantﬁ
were called upon through the said show cause notice to classify as
to why Service Tax of Rs. 11,04,729/- should not be recovered from
them for the financial year 2008-09 under Section 73 of the Finance
| Act, 1994, On contest, the said show cause notice was adjudicated
through  Order-in-Original  No.  15/ADC/ST/GZB/2010 dated
22.11.2010 where Original Authority confirmed the demand and
impose penalty under Section 76. Aggrieved by the said order,
appeliant preferred appeal before Commissioner (Appeals). Before

the Learned Commissicner (Appeals), the appellant submitted that
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the commission was received by them in convertible foreign
exchange and therefore the activity was export of service and hence
they were not liable to pay Service Tax. Learned Commissioner
(Appeals) did not appreciate the contention and reject the appeal
and upheld the said OIO dated 22.11.2010. Aggrieved by the said
OIA, appeliant is before this Tribunal.

3. Heard the learned counsel for the appellant. He has submitted
a copy of letter dated 25.09.2009 wherein appeliant had submitted
that the service provided by them was not liable to Service Tax
under Business Auxiliary service as they were providing sarvice to
foreign clients and his activity amounted to export of service. He
nas further submitted that they had submitted entire documentary
evidence before learned Commissioner (Appeals) establishing
realization of convertible of foreign excﬁaﬁge which is once again

submitted as Annexure-9 to the present appeal

4. Heard learned A.R. who has supported the impugned Order-
in-Appeal.
5. Having considered the rival contentions and on perusal of

records it is noticed that the said show cause notice dated
20.10.2009 makes a reference to appellant’s letter dated
25.09.2009) hut it utilized selected information given therein for
framing of charges against the appellant and chose te ignore certain
part submitted therein. The appeliant submitted tHrough the said
letter dated 25.09.2009 that they were providing service to foreign

clients and their activity amounted to export of service. Such aspect
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was not examined and the saild show Ccause notice dated

90,10.2009 was issued wherein nowhere it was established that the
commission received was in INR. we, therefore, do not find the said
show cause notice sustainable. In view of the same we allow the
appeal. The appellant shall be entitled for the consequential relief, if
any, as per law.

{Pronounced and dictated in the open Court)

-Sd/- -Sd/-
{ANIL CHOUDHARY) _ (ANIL G. SHAKKARWAR)
Member (JUDICIAL) | Member(TECHNICAL)
patel/- ' ' '
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