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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAMABAD
COURT No. 1
ST/MISC/70226/2017
APPEAL No.ST/1371/2011-CU{DB]

(Arising out of Order-in-Origimal No. 3435/ COMMRGZIBZ2010 dated
LHAO1/2011 passed by Commisstoner of Customs, Central Fixcise & Service
Tax. Ghaziabad)

M/s Gulshan Rai Jain-11 Appeltant
Vs.

Commissioner of Customs, Central Fxeise &

Service Tax, Ghazibad "~ Respondent
Appearance:

Shri 8., Mital. Advocate for Appellant
Shri Rajeey Ranjan, loin Commissioner (AR ~ for Respondent
CORAM:

Hon'ble Mr. Anil Choudhary, Member (fudicial)
Hon'ble Mr. Anil G. Shakkarwar, Member {Technical)

Date of Hearing ; 29/08/2017
[ate of Decision : 20082017

FINAL ORDER NO .f,j.o.S,é'.S,/_a%.t}_W..,,,,....,

Per: Anil G, Shukkarwar
Heard the parties on Miscellancous Application filed
for early hearing of appeal and Miscellancous Application is
allowed and with the consent of both the parties appeal is
taken up for hearing and decision. The present appeal 18
arising out of Order-in-Original No. 34
35/COMMR./GZ3/2010 dated 11/01/2011 passed by
Commissioner of Customs, Central Excise & Service Tax,

Ghaziabad,
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9 The briel facts of the case are that appellants were
‘ssued with a show cause notice dated 17.03.2010 for the
period from 16.06.2005 to 31.03.2008 wherein 1t was
stated that the appellant was engaged in providing services
of construction of residential complex, clagsifiable under
Sub-clause {zzzh) of Clause (105 of Section 65 of the
Finance Act, 1994, It was alleged in the said show cause
notice that the appellant neither applied for service tax
registration nor paid service tax on the taxable receipts.
Therefore, they were called upon 1o show cause, as to why
service tax amountng to Rs.43,03,375/- should not be
recovered from them under proviso to Sub-section 1 of
Section 73 of the Finance Act, 1994. Before the said show
cause notice was adjudicated another show case notice was
issued to the appellant on 17.05.2010 wherein it was
alleged that the said show cause notice was covering a
period for the financial year 2005-06 to 2008-09 and it was
stated 1n t'l.‘:}.e said show cause notice that appellant
registered with the Service Tax Commissionerate at
Ghaziabad on 03.10.2008 and that they provided services
such as ‘Construction of Residential Complex Service’,
classifiable under Sub-clause(zzzh) of Sub-section {105} of
Section 65 of the Finance Act, 1994, Commercial or
Industrial Construction Service, service provided in relation

to  construction of  c¢ivil Srruclures and  Erection,
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Commssioning and Installation Service. Through the said
show cause notice dated 17.05.2010 appellant was called
upon to show cause, as o why service tax amounting to
Rs.4,20,86,430/- for the period from April, 2005 to March,
2009 should not be demanded {rom them under proviso to
Sub-section (1} of Section 73 of the Finance Act, 1994, On
page-24 of the said show cause notice, it was alleged that
appellant appeared to have suppressed the value to taxable
service rendered during the period from 2005-06 to 2008-
09 and therefore proviso to Sub-section 1 of ‘Section 73 of
the Finance Act, 1994 was being invoked. On contest both
the show cause notices were adjudicated together through
the impugned Order-in-Original dated 11.01.2011 wherein
the original authority ordered the mérger of proceeding
initiated through the show cause notice dated 17.03.2010
the show cause notice dated 17.05.2010. After ordering the
sald merger of the said two show cause notices, original
authority had confirmed the demand of Rs.4,20,86,430/-
and ordered for appropriation of duty amounting to
Rs.1,42,11,732/- and imposed penalty of Rs.2,56,000/-
and another penalty of Rs.bcrores under Section 78 of the
Finance Act, 1994, Aggrieved by the said order, appellant is
before this Tribunal.

3. Heard the learned Counsel for appellant who have

submitted that the show cause notices are not sustainable
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on merit and further pointed out that show cause notice
dated 17.03.2010 was issued for extended period from
16.06.2005 to 31.03.2008 and in the said show cause
notice it has not been stated as to why proviso to Sub-
section (1) of Section 73 of the Finance Act, 1994 was
invoked. He has further submitted that after issue of show
cause notice dated 17.03.2010 covering the period from
16.06.2005 te 31.03.2008 another show cause notice dated
17.05.2010 based on the same [acts was issued covering
the period from 2005-06 to 2008-09 and the second show
cause notice was issued by invoking proviso to Sub-section
(1} of 73 of the Finance Act, 1994 for the extended period.
He further submitted that the first show cause notice is not
sustainable because the reason why extended period could
be invoked have not been stated nor the appellant was put
on notice to the extend of the same and it was clearly
provided in law that without assigning any reason for
mnvoking Saidw proviso, period cannot be extended.
Therefore, the said show cause notice is not sustainable in
law. The show cause notice dated 17.05.2010 was based on
the same facts on the basis of which the said show cause
notice dated 17.03.2010 was issued and as held by Hon’ble
Supreme Court in the case of M/s Nijam Sugar Mills Ltd.
Vs Commissioner of Central Excise, Andhra Pradesh

gaoded
reported at 206})6 £ ELT 465 {3C) wherein it isﬂ%&%ai that
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the show cause notice for the extended period cannot be
issued on the same facts if earlier show cause notice on the
same facts has been issued. Therefore, he contended that
the show cause notice dated 17.05.2010 is also not
sustainable.

4. Heard the learned AR. for Revenue, who has
supported the impugned Order-in-Original.

5. Having considered the rival contentions and on
perusal of records, we do not wish to go into the merits of

YU s A S o

case. We accept the agreemments put forth by the counsel for-
the appellant. We do not find any of the two show cause
notice to be sustainable on limitation. We, therefore hold
that both the show cause notices dated 17.03.2010 and
17.05,2010 are not sustainable. We, therelore set aside the
impugned  Order-in-Original  and allow the appeal.

Appellant shall be entitled for consequential relief, as per

Jaw.
(Dictated in Court)
-5d/- -Sd/-
{ANIL CHOUDHARY) ) (ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member{TECHNICAL)
ik W BiiCarified Trug.Copy

. -2 110014
LSRN



