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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No, ST/1514/2013-EX{EM]

Arising out of Order-in-Appeal NO. 240-241/ST/MRT-11/2010 dated
26.07.2010 passed by Commissioner (Appeals), Customs & Central
Excise, Meerut-1l.

Sunder Lal Triioti LAPPELLANT

VERSUS
The Commissioner of Central Excise, Meerut-11
LRESPONDENT
APPEARANCE

Shri K.K. Sharma, Advocate for the Appellant
Shri Sandeep Kumar Singh, Deputy, Commr. (A.R.) for the Department

CORAM:

MON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

DATE OF HEARING & PRONOUNCEMENT : 08. 03. 2017
T 1AL ORDER NO.—70309/9017

Per Mr, Anii Choudhary :

The issue in this appeal is whether under the facts and
circumstances, the appellant is providing the service of outdoor
catering as contended by the Department or involved in tradingjthat is

running a restaurant as contended by the appelant.

2, The brief facts are that, an agreement dated 01.04,2007 was
signed between Shri ‘Amar Singh Gill' the Honarary Secretary Boat
House Club Ltd. Nainital and Shri ‘Sunder Lal Contractor’ that he will

deposit Rs. 50,000.00 as security and Rs. 4,00,000.00 as club
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2 ST 1514/ AU drEAp2 0

Caoramission for outdoor catering service, the caterer shall receive
payment from the person 1o whom the supplies are made by cash or
credit vouchers which will be submitted to the club, the club shatl
provide the staff, cutlery, crockery empty gas cylinders, deep freeze
etc. as required and afl the taxes and liabilities levied by the
Government on the catering contractor, menu cards alongwith rates of
the food articles will pe approved DY the committee of management of

the club.

3. The learned Commissioner (Appeals) have observed as follows !

“a) The club management has negotiate with the
appeifant o decide the terms and conditions of the
service and then the said agreement was made. Thus it is
considered that the service is personaﬁzed to the club and
not to the members.

(h) Although customers are free Lo choose the items of
their choice from meny cards. But the food articles along
with rates of the said menu card is not of the choice of
the appellant but (o pe approved by the committee of
management of the club. Thus it is considered that the
ciub has decided the price, quantum, kind and manner in
which food is to be served,

(c) The timing of serving food and the place FLe.
premises of the club is also as per the requirement of the
club and not of the appeflant.

(d) The appellant has contended that they are paying
VAT, The payment of VAT cannot convert the activity of
service into trading uniess and until it pOSSESSES the
ingredients of trading. In fact, the appelfant is coflecting
the amount including VAT from the visiting members of
the club but ultimately transferred the same Lo the club
and thus it is considered that the appellant is colfecting
the amount from the members on behalf of their client
j.e. club”.

4. Accordingly the learned Commissioner (Appeals) have heid that
the appeliant is providing outdoor catering service relying on the ruling

of Honlf‘bie supreme Court in the case of Tamil Nadu Kalyana
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Mandapam Association Vs. Union of India 2004(167) ELT 3,
wherein the Hon'ble Apex court observed that the services rendered by
outdoor caterers is cteari; distinguishable from the service rendered in
a restaurant or hotel, inasrﬁuch as in the case of outdoor canteen
service the food/eatables/drinks are the choice of the person who
partakes the services. He is free to choose the kind, quantum and
manner in which the food is to be served. But in the case of
restaurant, the customer’s choice of food is limited to the menu card.
Again in the case of outdoor catering, customer is at liberty to choose
the time and place where the food s to be served. Further, in the case
of outdoor catering the customer negotiates each element of the

service, including the price to be paid to the caterer.

5. The learned counsel appearing for the appellant urges that under
the admitted facts in the present case also the menu card is prepared
by the contractor-appellant and the same Iis approved by the
committee of the club at the heginning of the contract period. Then
onwards a fixed menu is available in the restaurant of the club and
which is binding on both the appellant-assessee and the members
and/or their guests visiting the club. Thus, the learned Commissioner
have erred in his observations that the club or their members are free
to choose their choice from the menu card but the food articies along
with rates in the said menu card is not the choice of the appellant, but
to be approved by the committee of the management of the club. The
learned counsel further relied on the ruling of a Division Bench of this
Tribunal in the case of Sky Gourmet Pvi. Lid. Versus

Commissioner of Service Tax, Bangalore 2009(1i4) STR 777

v

Lyt

/

&



4 ST71514/201 L-EX[SH]

(Tri-Bang.) wherein under the fact that the assessee was engaged in
sale and supply of food, beverage and dry stores to the airlines and
they had not paid Service Tax on the gross amount received from the
airines. Tt was held that the .suppiy of food/goods isfor sale of goods
unéer Article 366 (29A) of Constitution of India, Food supplied under
outdoor catering service s to be treated as sale of goods or foods.
Service Tax is not payable on such value of goods/food once Sales Tax
or VAT is levied and paid. Learned counsel also relied on the ruling of
another Division Bench of this Tribunal in the case of L5G Sky Chefs
{India) FvL Lrd, Wersus commissioner of Service Tax,
Bangalore 2030(18) STR 37 (Tri.-Bang.), wherein under the fact
that the assessee was engaged in the pusginess of preparation and
supply of meals and snacks to various airlines and also engage in
packing and handling of food, loading and transporting of trolleys,
storage, handiing and set up of catering eqguipment, the appellant
registered under the category of outdoor canteen service, discharge
Service Tax liability on the entire amounts collected towards liandling
charges, delivery charges, hi-ift charges and bond handling charges
but did not pay Service Tax on account of provision of meais/food
items to the airtines. It was held that in view of the constitutional
provisions the assessee was liable to pay Sales Tax On the food
supplied and in view of the Hon'ble Supreme Court ruling in c;se of
rmagic Creative Pvi. Lid., Versus C.C.T. 2008(9) STR 337, once
the assessee paid Sales Tax on @ portion of the value of the contract,
then, simultaneously Service Tax could not be demanded as they were
mutually exclusive. The Tribunal vacated the demand of Service Tax

on the value of food items supplied by the assesste. The learned
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counsel further stated that it is the admitted fact that the appellant
have pald Sales Tax/VAT on the sale of food items in the restaurant

operated by him.

6. Learned A.R. for Revenue have relied on the impugned order and
further drawn my attention towards the ruling of Hon'ble Supreme
Court in Tamil Nadu. Kalyana Mandapam Assoclation (supra) and also
refied on the provisions of the.agreement between the appellant with

the club and the findings of the learned Commissioner {Appeals).

7. Having considered the rival contentions, I find that the activity of
the appellant is running a restaurant and as held in the case of Tamil
Nadu Kalyana Mandapam Association (supra), the said activity I1s not
classifiable under outdoor catering service. Further, as held by Division
Bench of this Tribunal under the admitted facts that Sales Tax have
been paid on the sale of food items In the restaurant and service tax is
not feviable as Sales Tax and Service Tax are rutually exclusive.
Accordingly, this appea! is allowed and the impugned order Is set
aside. The appellant is entitled to consequent benefits in accordance

with law.

(Order was dictated in the open Court)

..Sd/..
(ANIL CHOUDHARY)

Member{JUDICIAL)
patelf-




