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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH! ALLAHABAD

RIVISION BENCH
Appeal No. 8T/1767/2010-CU(DB),
Dated of Hearing/decision: 13.6.2017

[Arising out of Order-in-Original No. 24/Commr. /LKO/ST/2010 dated
27/8/2010 passed by Commissioner, Central Excise, Lucknow]

Vodafone Mobile Services Ltd Appeliant
Vs,

C.C.E. & S.T.~Lucknow "~ Respondent

Appeurance:

Prasent for the Appelant: Shri Atul Gupta, Advocate
Present for the Respondent: Shrl Mohamimad Altaf (Asstt, Commisslonet), AR

Corami Hon'ble §hri Anil Choudhary, Membar (Hudicial) HE ""‘"«_&\t;}'\\-
Hon'ble Shri Anil G, Shakkarwar, Member (Techm,_‘ cal)i_:__:vz

Einal Order No.™1{§ 4

Per: Anil Choudhary
The present appeal is filed by the Appellant M/s Vodafg:gig'ﬁ?bi.fg:;"l

Services td, agalnst Order—ln—(}rigin_al No

24/Commissioner/LKQ./ST/2010 dated 27.08.2010 passed by Ld,

Commissioner of Central Excise, Lucknow.

2. Brief facts of the case are that the appellant, is a ‘teiegraph
operater’, eéngaged In praviding telecommunication services to Hs
subscribers and Is registered with the Department. The appellant was
also engaged in activitles, namely Interconnection with other

networks, wherein certain commercial and technical arrangements
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were entered under which the telegraph authorities connected their
equipment, networks and services with each other to enable their
customers to have access to the customers, services and networks of
the other telegraph authority. The service tax was charged and paid
by the telegraph authority, from its subscriber, who was getting such
service, Each Telegraph authority shared part of amount charges for
service as ‘Interconnect User Charges’ with other telegraph
authorities, however, such part which is shared by other telegraph
authorities was not taxable, so service tax was not paid on such
shared amount (between the service providers). The CBEC also vide
its Circular No. 91/2/2007-ST dated 12.03,2007 clarified that such
interconnect usage charges (IUC) were not taxable. The activity of
Interconnection  became  taxable w.e.f. 01.6.2007 under

telecommunication service.

3. The Appellant was availing CENVAT credit om inputs, input
services and capital goeds and utllizing the same for discharging its

liability of service tax on output servicas,

4. The Appellant was issued a Show Cause Notice No.
19/Commr,/1KO/2009-10 dated 07.09,2009 for the period November,
2004 to May, 2007 alleging that the Appellant was providing both
taxable and non-taxable service (IUC) and was thus reguired to
maintain separate accounts in respect of input services and CENVAT
Credit on such input services in terms of Rule 6(2) of the CCR in
respect of taxable and non-taxable cutput services, falling which, the

Appellant could have utilized CENVAT Credit for discharging its
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liabllity only upto 20% of the amount of service tax payable on
taxable output service in termé of Rule 6(3)(c) of the CCR and as the
said restriction was not adhered to by the Appellant, excess utilization
of the CENVAT credit became inadmissibie. Further, the show cause
required the Appellant to show cause as why inadmissible Cenvat
Credit amounting to INR 42,75,24,003/- should not be recovered

from them.

5. The appellant submitted its reply contending that the restriction
in Rufe 6(3) of CCR is not applicable in respect of credit taken on
input services specified under Rule 6(5) of CCR as well as Cenvat
Credit taken on capital goods. It was further submitted by the
Appellant that the provision has not specified any particular period in
respect of restriction on utillsation of credit only to 20% service tax

fiabitity. Therefore, the Appellant has not utilised the credit in eXCess.,

6. The sald Show Cause Notice was adjudicated through Order-in-
Original No. 24/Commissioner/Lko/ST/2010 dated 27.8.2010 and the
Adjudicating Authority accepted the submission of the appellant that
the restriction contalned in Rule 6(3) of CCR is not applicable in
respect of credit taken on input services specified under Rule 6(5) of
CCR as well as Cenvat Credit taken on capital goods. However, the
- Ld. Commissioner held {n the Order-in-Qriginal  that the credit
amounting fo INR 7,63,18,307 avalled on Capital Goods was not
adrmissible, therefore, he disaliowed such credit and confirmed
demand for the same. He, further, held that in the month of January,

2005, there was excess uthisation of Cenvat Credlt to the tune of INR
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59,77,550/-, which should have been paid in cash, therefore, such
utilisation of credit was disallowed and demand in respect of the same
was confirmed. Thus, the demand amounting to INR 8,22,95,857/-
(7,63,18,307/- + 89,77,550/-) on account of excess utilization of
Cenvat Credit and credit on capltal goods was confirmed under Rule
14 of CCR read with Section 73 (1} of the Finance Act, 1994 and
penalty of an equal amount was also Imposed under Rule '15(4) of

CCR read with Section 78 of the Flnance Act, 1884,

7. Heard the Ld. Counsel Shri Atul Gupta for the Appellant. 1t has
been contended that the impugned order went beyond the scope of
Show Cause Notice as there was no allegation and proposal regarding
disaliowance of credit on Capltal Goods. The proposal In the show
cause notice was restricted to the ground that the Appellant used the
credit in excess of guots of 20% of the lighility of service tax payable
on its output services. There was no proposal In the show cause
notice to deny any credit avalled on items treated as capital goods.
Thus, In confirming the demand on account of credit taken on capltal
goods, the Ld. Adjudicating Autharity had travelied beyond the scope
of the Show Cause Notice and the impugned order ought to be set
aside on this ground alone. Show Cause Notice is the foundation of
the case made out by the department and the adjudicating autharity
cannot travel beyond such show cause notice. Such impugned order
thus in viclation of the principles of natural justice aiso. Reliance was
placed on Commissioner of Customns, Mumbal Vs. Toyo Engineering

India Ltd. 2006 (201) and Commissioner of Central Bxcise and

QA/V%
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Customs, Gujarat Vs. Sun Pharmaceutical Industries Ltd. 2015 (326)

ELT 3 (SC).

8. The Ld. Counsel for the Appellant further conterided that the

Appellant never exceeded the quota of Cenvat Credit available for

utilization upto a limit of 20% of the service tax liability payable on its

output services as there was no bar of utilization on monthly basis.

Through the Table (reproduced below) available on page 13 of the

impugned order, it was explained that the Appeliant had not utilised

the full imit of the quota in the months of November and December,

2004 as the Appellant was entitled but short utilised credit to the

tune of INR 20,66,664/- and INR 90,78,897/- respectively as evident

from the Tabie below,

PERIOD | SERVICE PAIL BY [ TOTAL MAXIUM Cenvat Cenvat credit
TAX CENVAT ADMISSIE | ADMISEIR | gredit atititlement
PAYABLE | CREDIT LE LE CREDIT | used (3-4) | not used (6-

CENVAT AVAILABL 5)
CREDIT E FOR
(DOES DISCHAR
NOT GING THE
COME SERVICE
UNDER TAX
THE LIABLITY
AMBIT OF | IN TERMS
RESTRCIT | OF Rule
ION 6(3) (c)
IMPOSEDR | OF Cenvat
BY RULE | Credit
6{3) OF | Rules
CCR 2004
{20% OF
col.2)

1 2 3 14 5 6 7

Nov-4 20400188 | 17341104 15327730 | 4080038 2013374 | -2066664

Dec-04 | 21408805 | 16752294 21549470 | 4281721 | -4797176 | -9078897

Jan-05_ | 23537186 | 20099365 9414377 | 4707437 | 10684988 | 5977551

Feb-05 | 26281138 8734454 6453338 | 5256228 | 2281116 |-2975112

(,/A WC“'Q\




Appeat No. ST/1767/2050-CU(DE}
6

Further, in the subsequent months also, the appellant short utilised its
guota of the entitlement of utllisation of credit, Further, reliance was
placed on the ratio on this ls__sue already decided in the matter of Idea
Cellular Ltd. Vs. Commissioner of Central Excise, Rohtak - 2009 {(16)
STR 712 (Tri.-Del) ahd vijyanand Roadlines Ltd. Vs, Commissioner of

Central Excise, Belgaum 2007 (7) TR 219,

9. Lastly, it was contended by the Ld, Counsel for the Appelant
that the service - ‘interconnection usage’ was not subject to service
tax and it was known to the Department, as prevalent practice in the
industry and therefore, the demand for extended period 13 not
sustainable, the demand is based solely on the ST-3 Returns filed by
the Appellant. Rellance has been placed on the decision of Accurate
Chemicals Industries Vs, Commissioner of Central Excise, Noida 2014
(300) ELT 451 (Tri.-Del.). The action of the Appellant was bonafide
and all the facts were recorded in the documents maintained by the
Appellant, No facts were suppressed by the Appellant with an
intention to evade payment af sarvice tax. At any rate, the situation
involved Interpretation of compiex legal provision and thus, extended

period was not invocable.

10. Heard the Ld. BR Shri Mohammad Altef, who was supported the

Impugned Order-in-Original,

11. Having considered the rival contentlons, we find that the
impugned order, while disallowing the credit on capital goods, has
travelled beyond scope of the show cause notice. It is a setfled

principle of law that no demand can be sustained unless the same is
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based on a proposal in the Show Cause Notice. The Show Cause
Notice is the foundation in the matter of demand and recovery of
duty, penalty and interest as held by the Apex Court in the case of
CCE Vs. Ballarpur Industries Ltd. [2007 (215) E.L.T. 489 (5.C)].
Once the Show Cause Notices do not propose to deny any CENVAT
Credit availed on items treated as capital goods, the same could not
have been taken up and adjudicated in the Impugned Order, Thus,
the demand of INR 7,63,18,307/- confirmed in impugned order on

this issue is not sustainable and is set aslde,

12, Further, on the issue of excess utilisation c_)_f credit, it is evident
from the Table that the Appellant was entitled to further utilise credit
amounting to INR 20,66,664/- and INR 90,78,879/- in the months of
November and December, 2004 and there is no bar in law to restrict
tha utilisation of such guota of entitlement in the subsequent months.
Thus, the entitiement of INR 1,11,45,561/- (INR 20,66,664/- + INR
90,78,897/-) is in excess of INR 59,77,551/~ which is the short fall in
the month of January, 2005. We are in agreement with the ratio of
the decisions on this issue in the matter of Idea Cellular Ltd. Vs.
Commissioner of Central Excise, Rohtak - 2009 (16) STR 712 (Tri.-
Del) and Vijvanarid Roadlines Ltd, Vs. Commissioner of Central
Excise, Belgaum 2007 (7) STR 219 where it was held that utilisation
Is not restricted to monthly or guarterly basis and it can be utilised at
any point of time. In view of the same the demand of INR

59,77,851/- confirmed on this issue is thus not sustainable and is set

aside. 74\9.1\
L
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13. Since the demands confirmed are set aside, therefore, the
demand of interest as well as impgsition of penalty has also been set
aside. The impugned order is modified to the extent indicated as
above and the appeal is allowed In full with conseguential reiief.as per

law. The issue of limitation is kept open.

(Dictated and proncuncged in the open Court)

N2
Sd/- - -8d/-
(ANIL G. SHAKKARWAR) (ANIL CHOQUDHARY}
Member (TECHNICAL) Member{JUDICIAL)
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