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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
Oid Red Building, 38 M.G. Marg, Civil Lines,
Allahabad - 211 001

COURT NO. II

DATE OF HEARING : 08/09/2017.
DATE OF DECISION : 08/09/2017,

Excise Appeal No. 3705 of 2010 (SM)

[Arising out of the Order-in-Appeal No. 450-ST/APPL/KNP/2010
dated 09/09/2010 passed by The Commissioner (Appeals),
Central Excise, Kanpur.]

M/s Jaypee Palace Hotel Appellant
Versus
CCE, Kanpur Respondent

Appearance

Shri 6.K. Pahwa, Advocate ~ for the Appellant.

Shri Mohd. Atlaf, Authorized Representative (DR) - for the
Respondent. : el

CORAM: Hon’ble Shri Ashok Jindal, Member (Judiciaf}ér

T3
5t

Final Order No. 219392017 Dated : 08/09/201"'?{?

pPer. Ashok lindal -

L Er

The appeliant has a hotel engaged in providing services of
mandap keeper, health club and fitness centre, beauty
treatment, dry cleaner, internet café, outdoor catering,
transportation of goods by road and convention services. The
appeilant was registered with the Service Tax Department and
paying service tax on the above services. A case has been made
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2 EX/3705 of 2010

out against the appeilant that as appeltant is availing Cenvat
credit of the Inputs/input services, therefore, they are not
entitled to avail abatement of 40% on Mandap Keeper and
shamiana on hiring of tent sarvices. In that circumstances, the
abatement availed by the appeliant was denied. It was also held
that as per Rule 6 (5) er the specified services, the availment of
Cenvat credit is restricted to 20%, whereas the appeliant is
availing Cenvat credit on all the services on full amount.
Therefore, the appeliant is not entitled to avail Cenvat credit in
fqll which is required tO be restricted fto 20%. In that
circumstances, the show cause notice was issued to the appeliant
by invoking extended period of imitation as the show cause
notice was issued on 10/07/2007 for the period June 2004 to

March 2007 as has been issued on the summary of ER-1 return.
2. Heard the parties considered the submissions.

3. I find that in this case the claim of the appeilant is that
they have not avalled CenQat credit on input/input services used
for the se'r'\flices provided by them which falls under Mandap
Keeper service. As they are not availed the Cenvat credit, the
appellant have been availing 40% ahatement of gross vatue for
the payments of service tax under Notification No. 10/2004 dated
058/07/2004 with effect from 10/09/2004, and after March 2000,
they have not provided this service for the period post March
2006. As they have provided the services but they have not
availed the Cenvat credit on input/input services used for Mandap

keeper services. Therefore, they are entitled for abatement.
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4. 1 have gone through the record. The fact whether post
March 2006 appeliant has availed Cenvat credit on input/input
services pertains to Mandap keeper service is required to he
ascertained by the Adjudicating Authority, therefore, the matter

needs examination at the end of the Adjudicating Authority.

5. For the specified services mentioned in Rule & (5) of Cenvat
Credit Rules, 2004 the contention of the appellant is that they
have not availed full Cenvat credit but availed Cenvat credit on
the other services which are not specified in Ruie 6 (5) of the
Rules. In that circumstances, the appellant has availed only 20%
of the Cenvat credit on the services, which falls under Rule 6 (5)
of the Rules. I find that this fact is also to be ascertained by the
Adjudicating Authority from the records of the appetlant. in that
circumstances, the matter needs examination with the

Adjudicating Authority.

6. Cenvat credit aiso denied on manpower recruitment service
on the premise that same do not qualify as input sarvice as per
Rule 2 (1) of Cenvat Credit Rules, 2004. I find that in the case of
CCE, Nagpur Vs. Ultratech Cement Ltd. reported in 2010
(260) E.L.T. 369 (Bom.), the Hon'ble High Court of Bombay
held that in service provided by the appellant in_ the case of
output service, the assessee is entitled to avail Cenvat credit.
Admittedly, the service impugned has been availed by the
appellant being a output service provider. Therefore, I hold that

appeliant is entitled to avail cenvat cradit,

pargur=
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7. In view of the above, analysis, the matter needs for re-
examination and examined at the end of the Adjudicating
Authority to ascertain the fact that Cenvat credit be availed on
input/input services for provided Mandap keeper service and
whether the appellant has take the 20% Cenvat credit on the
services fall under Rule 6 (5) of the Ruie or not. Therefore, by
setting aside the impugned order, the matter is remanded back
to the Adjudicating Authority to decide the matter afresh. The
issue of limitation kept open, the same shall be dealt by the

Adjudicating Authority.

8. In these terms, the appeal is disposed of in the above

terms.
(Dictated and pronounced in open court.)
sdf-
{Ashok tindal)
| Member(]udicial)
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