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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No.E/4077/2010-EX[DB]
(Arising out of Order-in-Original No.21/COMMR/LIO/CX/2010 dated

30/07/2010 passed by Commissioner of Central Excise & Service Tax,
Lucknow)

M/s DSCL Sugar Appellant
Vs,

Commissioner of Central Excise, Lucknow Respondent
Appearance:

Shri Kapil Vaish, Chartered Accountant for Appellant
Shri Pawan Kumar Singh, Supdt (AR), foi Respondent
CORAM:

Hon’ble Mr, Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of IHearing : 02/11/2017
Date of Decision : 02/1172017

FINAL ORDER NO...[ 7" 305( 7014

Per: Anil Choudhary

The 1ssue in this appeal is arising out of Order-in-
Original No.21/COMMR/LKO/CX/2010 dated
30/07/2010 passed by Commissioner of Central Excise

& Service Tax, Lucknow,

2. The issue in this appeal relates to admissibility of
Cenvat credit of items being plates, shape and section,

M.S. Angles, G.P. Coil/Sheet, H.R. Coil, C.R. Strip, M.S.



9 APPEAL No.B/ 4077 / 2010 EXEDB]

Channels, etc. procured and used by the appellant, a
manufacturer of V.P. sugar and molasses during the
period 2004-05 to 2005-06. Revenue issued with a show
cause notice proposed to disallow the credit on the
ground that these items had been used either for repair
and maintenance of plant and machinery or modification
of their existing plant and machinery. It was also alleged
that the items are embedded to the earth and do not
fulfill the conditions of movablility and marketability. It

also proposed to invoke extended period of limitation.

3. The Original Authority vide the impugned order
disallowed the credit by holding {(hiat items used for
repair and maintenance or modification of plant and
machinery are not eligible for credit. The learned
Commissioner has further observed that items embedded
+o earth are also not covered in the definition of capital
goods. Learﬁéd Commissioner also observed that items of
Chapter 72 and 73 are not eligible for the credit.
Aggrieved by the said order, appellant preferred appeal

hefore this Tribunal,

4. Heard the learned Counsel for appellant, who has
argued that there is no dispute on the use of the steel

jtemns in their factory in as much as show cause notice

p
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states that the impugned goods have been used for repair
and maintenance of plant and machinery or for
modification of the plant and machinery. He further
submits that during the relevant period the capacity of
plant had been expanded and the impugned goods have
been used as structural support for capital goods.
Further, he relies on the precedent decision of this
Tribunal in the case of M/s Dhampur Sugar Mills Ltd,
Final Order No.70219-70221/2017 dated 22.02.2017
and also the Madras High Court Decision in the case of
India Cement Ltd. Vs CESTAT, Chennai reported at 2015
(321} ELT 209. He also submits that the entire demand is
barred by limitation iﬁ as much as there is no
suppression on their part. Moreover, they have been

submitting monthly return regularly.

5. Heard the learned A.R. for Revenue who has relied

on the impugned Order-in-Original.

6. Having considered the rival submissions, we find
that the issue of Cenvat credit on the items in question
has been decided in favour of appellant-assessee, in the
case of M/s Dhampur Sugar Mills Ltd. (supra) and India
Cement Ltd. (supra) wherein the goods had been used as

support structural of capital goods or for modification of

o
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plant and machinery. Further, in the case of Hindustan
Zinc Lid. reported at 2000 (214} ELT 510 the Hon'ble
Rajasthan High Court has held that plates used for
repair and maintenance of the machinery which are
further used for manufacture of excisable goods are

eligible for Modvat credit.

7.  Accordingly, we allow this appeal and set aside the
impugned order. Appellant shall be entitled for

consequential relief, as per law.

(Dictated in Court)
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