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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAIABAD
COURT No. i1

APPEAL No.E/70008/2015-EX[SM]
(Arising out of Order-in-Appeal No. 218-8T/APPL-LKO/LKO/2015 dated

29/05/201 Spassed by Commissioner of Customs. Central Excise &Service
Tax (Appeals). Lucknow)

M/s Gobind Sugar Mills Ltd. Appellant
Vs.

Commissioncr of Central Excise, Lucknow Respondent
Appearance:

Shri Rajesh Chhibber, Advocate for Appeltant

Shri Mohammad Alal, Assistant Commissioner (AR). for Respondent

CORAM:
Hon’ble Mr. Ashok Jindal, Member (Judicial)

Date of Hearing, : 03/09/2007
Date of Decision : 05/09/2017

Per: Ashol Jindal

The appellant is in appeal against the impugned order
wherein refund claim filed by the appellant has been rejected

on the grounds of unjust enrichment.

2. The brief facts of the case are that the appellant is
manufacturer of sugar and molasses. The appellant was
paying service tax on Inwards Goods Transport f-\geﬂc};
Services and availing Cenvat credit thereof. Later on it was

held that appellant was not required to pay services for
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transportation of cane in their factory. Therefore, the
appellant reversed the Cenvat credit for service tax paid to
Goods Transport Agency Secrvice and filed refund claim.
Initially the refund claim was sanctioned by the Adjudicating
authority, Later on, the Revenue filed appeal before the
Comrnissioner (Appeals) wherein the learned Commissioner
(Appeals} has held that the bar of unjust enrichment is
applicable and consequently rejected the refund claim.
Aggrieved by the said order, appellant preferred appeal before

me.

3. The learned Counsel for the appellant submits that
when it has been held that they are not liable to pay service
tax, therefore whatever service tax was paid, they are seeking
refund of the same. Ip that circumstances bar of unjust
enrichment is not applicable, as they are maintaired

sufficient balance in their Cenvat credit account during the

impugned period. It is further submitted that as the price of

sugar s fixed, in that crcumstances doctrine of unjust
enrictunent is not applicable as whatever duty is payable by
the appellant, is to borne by the appellant only. Therefore, the

impugned order is to be set aside.

4. On the other hand, learned AR, subspits that as the
appellant has paid the service tax on Goods Transport Agency
Service and availed Cenvat credit thereon and therefore

Cenvat credit has been utilized for payment of duty of sugar
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then the duty element has been passed on. In that

circumstances doctrine of unjust enrichment is applicable.

5. Heard the parties and considered the submissions.
6. On careful consideration of submissions made by both

sides, | find that the issue before me is as to whether in the
facts and circumstances of the case, the doctrine of unjust

enrichment is applicable or not?

7. In this case, it is a fact on record that price of sugar is
fixed, therefore, whatever duly is payable by the appellant,
the same is borne by appellant and no part of duty is
recoverable from the buyers as the price of sugar is includible
in all taxes in the fixed price of sugar. In these circumstances,

bar of unjust enrichment is not applicable.

7. In these terms, the impugned order is set aside and the

appeal 1s allowed with consequential relief, if any.

(Dictated in Court)

Sci/-
(Ashok lindal)

. member(Judicial}
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