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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No.E/70177/2016-EX[SM]

{Arising out of Order-in-Appeal N0.448-449-CE/APPL-
AGRA/LKO/2015 dated 19/11/2015 passed by
Commissioner{Appeals s), & Customs, Central Excise & Service
Tax, Lucknow)

M/s Prahlad Steels Pvt. Ltd. Appellant
Vs,

C.C.E, & S.7.- Lucknow Respondent
Appearance:

sShri P.K. Mathur (Representative) for Appellant
Mohd. Altaf, (AC) AR for Respondent
CORAM:

Mrs. Archana Wadhwa, Hon’ble Member (Judicial)

Date of Hearing : F7/11/2017
Date of Pronouncement : L et
Final Order No.-H7EL /e

Per: Mrs. Archana Wadhwa:
The challenge in the present appeals is (o imposition of
Rs.2,55,782/- imposed upon the appellant in terma of the

provisions of Section 11 AC of the Act.

After hearing the learned representative of the appeltant as
also the learned AR for the Renenue and after going through

the impugned orders | find that the appellant is engaged in
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manufacture of M/s Ingots, As a result of visit of the officers
i the appellant’s factory and stock taking of the finished
products also the raw materials, certain shortages were
detected. The appellant’s representative admitted the said
shortages and also deposited the dutly in respect of the same.
Qe above basis, proceedings were initdated alleging
clandestine removal and proposing imposition of penalty. The
appellant did not contest the confirmation of demand but
pleaded that no penalty should be imposed inasmuch as
shortages cannot be heid to have been clandestinely removal

without payment of duty.

4. The lower authorities did not fnd favour with the above

contention of the appellant and imposed penalty which is the

subject matter of present appeal.

Tribunal in the case of Galaxy Textile Vs, Commissioner of

Central loxcise, Vapi : 2011 (263} E.L.T. 604 (Tri, Ahmedabad)
has  observed that though the appellant had admitted
shortages and bave agreed Lo pay the duty thercoflso as to
avold litigationn but in the absence of any evidence to
corroborate the allegations of clandestine removal, penalty is
not imposable. Further, | note, no investigation has been
made by the Revenue trying to find out the evidence as
regards raw materials received by the assessee, manuiacture
of their final product, transportation of the same and
identification of the buyers. It is settled that the findings of

clandestine removal are required to be based on the positive
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and tangible evidence and cannot be upheld on the basis of
assumption and presumption. Reliance in this regard is made
to the decision of the Hon'ble High Court of Allahabad in the
case of Commissioner of Central Excise, Kanpur Vs, Minakshi
Castings : 2011 (274) ELT 180 (AlL) laying down that the
shortages of finished goods without any evidence  of
clandestine removal, cannot lead to inference of evasion of
duty.

6. In view of the above, | set aside the penalty imposed upon the
appellant. However, duty and interest stands confirmed as

not contested. Appeal is allowed in above terms.
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Sd/-

(Archana Wadhawa)
Member{ludicial}
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