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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. E/70294/2017-EX[SM]
(Arising oul of Order-in-Appeal No. NOQI-EXCUS-002-APP-980-16-17

dated 18/01/2017 passed by Commissioner of Customs & Central Exelse
(Appeals-I1}, Noida)

M/s Automotive Diagnostic Appelant
Vs,

Conmmissioner of Central Excise ~ Noida-11 Respondent
Appeatancee:

Shri Utkarsh Malviya, Advocate, for Appeliant

Shri Gyanendra Kumar Tripathi, Assistant Commissioner (AR),
{or Respondent

CORAM.

Hon’ble Mr. Anil G. Shakkarwar, Member (Technicai)

Date of Hearing & Date of Decision : 2710484

FINAL ORDER NO.FASHY. 2000 e o

Pery: Antl G, Shaklkarwar
The present appeal is directed against Order-in-Appeal

No. NOL-EXCUS-002-APP-980-16-17 dated 18/01/2017
passed by Commissioner of Customs & Central Excise
{Appeals-11), Noida.

5 The brief facts of the case are that the appellant was
engaged in the manufacture of various machines. The
appeltant availed Cenvat credit of duty paid on inputs and
capital goods. The appellant imported various components
from various exporters located outside India. The said

components were imported through courier. The imported



2 Ex. Appead NO. 70294717

coods were cleared on payment of Customs duty by the
Courier Agency by filing consolidated Bill of Entry on behalf of
4 number of importers. The Courler Agency gave photocopy of
the Bill of Entry to the appellant along with imported goods.
The appellant took Cenvat credit of VD paid on the strength
of said photocopy of the Bill of Entry. It appeared to Revenue
(hat photocopy of the Bill of Entry is not document admissible
as provided under Ruje 9 of Cenvat Credit Rules, 2004,
Therclore, through a Bhow Cause Notice dated 15/04/2015
appellant was called upon to show cause as to why Cenval
credit amounting (o Rs.8,19,655/- should not be recovered
from them. On contest the issuc was adjudicated through
Order-in-Original No. 24 /ADC/N-11/2015-16 dated
30/12/2015, wherein the Original Authority confirmed the
demand, Being aggrieved by the said order, the appeliant
preferred  appeal before Cornmissioner (Appeals). The ld.
Commissioner (Appeals) decided the said igsue through
nnpugned Order-in-Appeal No.
NO-EXCUS-002-APP-980-16-17 dated 1870172017, wherein
ihe 1d. Commissioner {Appeals} rejected the appeal {iled by
the appellant, Being aggrieved by the said order, the appellant
preferred appeal before this Tribunal.

3. Meard the ld. Counsel for the appellant, wlio has
subrmitied that the period involved in the dispute is Financial
Year 2011-12 to 2014-15. Me has further submitted that

through Notification No, 27/2015/CE(NT) dated 31/12/2015
N
N
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words were added in Clause (d) in Sub-rule (1} of Rule 9 of
Cenvat Credit Rules, 2004, which covered a certificate issued
by an authorizer of Custom in respect of goods imported by
authorized courier registered with Commissioner of Customs.
He has also submitted that under similar circumstances this
Tribunal has held that Cenvat credit was admissible to the
manufacturer when there was no dispute on receipt of inputs
and capital goods on being received and utilized in the
manufacture of their final product even when the importer
were constrained to use photocapy of the Bill of Entry for the
purpose of taking Cenvat credit in view of the fact that the
original document could not be available to each importer as
held in the case of Controls & Drives Ceimbatore (1) Ltd.
Versus Commissioner of Central Excise, Coimbatore reported
at 2008 (222) E.L.T. 470 (Tri. - Chennai). He has submitted
¢hat this Tribunal in the case of Commissioner of Central
Excise, Lucknow Versus Fusion Electronics (P} Ltd. reported
at 2011 (264) E.L.T. 513 (Tri. - Dethi) has held that
production of photocopies of Bill of Entry by the respondents
cannot be held against them.

1. Meard the 1d. A, R for Revenue, who has supported the
impugned Order-in-Appeal dated 18/01/2017.

S. Having considered the rival considered and on perusal
of the facts on record, ! find that the only issuc to be decided
in the present case is whether under the facts and

circumstances of the case Cenval credit was admisaible to the
o
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appellant. The admitted faet is that the goods were imported
on payment of appropriate duty of Customs, the goods were
received in the factory and they were used in the manufacture
of final product and Cenvat credit of CVD paid on the input
was availed as Cenvat credit. Only dispute was whether the
photocopies of the Bill of Entry for availing Cenvat credit were
admissible document in view of Rule 9 of Cenvat Credit Rules,
5004, 1 {ind that this Tribunal has decided this issue in the
above stated case of Commissioner of Central Bxcise,
Lucknow Versus Fusion Rlectronics (P) Ltd. The finding of
this Tribunal in the above stated case is as follows:-
“When the goods are imported through courier, it is not
in dispute that the courier agency are permitted to file
the Bill of Entry on behalf of the importer-consignee and
clear the consigmment. When the courier ageney has
been permitted to file common Bill of Entry on behalf of
several importers, obviously all such importers cannot
be given original documents. Production of photocopies
of Bill uf Entry by the respondents cannotl be held
against them.”
Iwas Turther held as follows:-
sConsidering  the special category of imports and
considering that the Customs have prescribed  a
different procedure, tiw grounds on which the credit are

sought to be denied cannot be sustainable.”
N

LAY
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In view of the findings of the precedent decision of this
Tribunal in above stated two cases, | hold that under the facts
and circumstance of the case Cenvat credit of Rs.8,19,655/-
was admissible to the appellant. I, therefore, allow the appeal
filed by appellant by setting aside the impugned

Order-in-Appeal dated 18/01/2017.
(Dictated & Pronounced in Court)

Sa/-
(AN G G. SHAKKARWAR}
Vember (TECHNICAL)

Ansarf
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