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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex.Appeal Nos.70483,70484/17

Arising out of O/A Nos.116,117/CE/APPL/KNP/2017 dated 03.05.2017 passed
by Commr. (Appeals) of Central Excise, Customs, S.Tax, Kanpur

M/s Raghuveer Rolling Mills
M/s Dixit Iron Store

L APPELLANT(S)
VERSUS
Commr. of Central Excise, Customs & S.Tax, Kanpur
RESPONDENT (S)
APPEARANCE

Shri Vaibhar Dixit, Adv. for the Appeltant (s)
Shri Gyanendra Kr, Tripathi, Asstt. Commr. (A.R.) for the Revenue

CORAM:

MRS, ARCHANA WADHWA, HON'BLE JUDICIAL MEMBER

DATE OF HEARING 015011, 2047
DATE OF PRONOUNCEMENT : 27\ v i2eid

Ciwel ORDER No,.,':‘.\.k,6::19..:?].1,.6;1,1.}.,z,o.['.;J

Per Mrs.Archana Wadhwa

Both the appeals are being disposed of by a common order as
they arise out of the same impugned order passed by the authorities
below.

2. As per facts on record, M/s Raghuveer Rolling Mills is a
manufacturer of Iron Flats and Tractor Leaves/Kamanies falling under
Chapter 72 of the first scheduie to the Central Excise Tariff Act, 1985.
Factory/Officer premises of the said appellant were put to search by
the Officer on 30.07.2014 and detained gt the stock of input as also of

finished goods, which was handed over 1o the appellant’s



Ex.Appeal Nos, 70483, 70484/17

representative under Supardginama dated 30.07.2014. Further search
was made in the premises of M/s Dixit Iron Stores, the appellant’s
dealer on 30.07.2014 only. As the said appellant could not produce
the documents showing the lawful possession of the stock, the same
were detained for further investigation. The said appellant’s premises
located at Kabadi, were also put to search on the said date and stock
of the goods were seized.

3. During the course of further investigation, the statements of
various persons were recorded wherein it was admitted that they were
not updating their records on day to day basis, though such non-
recording was being done with an intention to clear the manufactured
goods without payment of duty ; that they had procured the raw
materials clandestinely without bills. Similarly, the Representative of
M/s Dixit Iron Stores, in his statement, admitted that the goods found
at their premises, were manufactured in the factory of M/s Raghuveer
Rofling Mills, were deaied by them without cover of Invoices and
without payment of Central Excise duty . To the simiiarc](f{cj:t,
subsequentif the statement of Shri Ramesh Kumar Dixit, Priprietor of
M/s Dixit Iron Stores, was recorded on 30.12.2014 deposing that the
goods found in the premises were purchased clandestinely without bills
from M/s Raghuveer Rolling Mills,

4, On the above basis, proceedings were initiated against the
appellant for confirmation of demand of duty of Rs.2,00,357/- in
respect of the goods seized from outside p/f’the factory premises and

cleared by the manufacturing unit without payment of duty along with
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proposal to confiscation and imposeg{ penalty. The said show-cause
notice cuiminated into an ordef passed by the Additional Commissioner
of Central Excise, Kanpur, who confirmed the demand of Rs.2,00,357/-
in addition to imposition of penaity of Rs.5.00 lakhs under Rule 25 of
the Central Excise Rules, 2002 as well as penalty of identical amount
under Section 11AC of the Act read with Rule 25 of the Central Excise
Rules, 2002. He also confiscated the various materials seized from
various places with an option to redeem the same on payment of
redemption fine so fixed by him.

Being aggrieved with the order, the appellant filed an appeal
before the Commissioner (Appeals) on the ground that the entire
excess quantity of goods were detected 107 eye estimation and there
was no weighment of the product | that in the absence of actual
weighment of the goods, it cannot be said that the goods were found
in excess than the recorded stock ; that the demand of duty on the
pasls of the goods found from the private premises qf the trader,
cannot be upheid :)that the entire case of the Revenue h;(?% based upon
the statement, without considering the bills placed on record by M/s
Dixit Iron Stores showing purchase of the goods from the other
manufacturer : that the statement being contrary to the documentary
evidence, cannot be made the basis, especially when the deponent of
the statement has not been cross-examined. They also submitted that
the allegations of the clandestine removal are a serious allegation and

cannot be arrived at on the hasis of frivolous evidences. In this
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regard, positive and tangible %vidence are required to be produced by
the Revenue. They also refetato the various decisions.

5. However, the Commissicner (Appeals) did not find favour with

codetons

the above @@ﬂditrien@f the appellant and rejected the appeal. Hence
the present appeal.

6. As regards the confirmation of demand of duty, I find that the
same relates to 40.02 MT of Kamanies found from the premises of the
M/s Dixit Iron Stores. Shri Shashank Dixit, Proprietor of the said
Store, has deposed in his statement that the Kamanies were
manufactured in the factory premises of the Raghuveer Rolling Mills
and were cleared from there without any invoices. As such, the entire
case of the Revenue is based upon the said statement of Shri Dixit,
which is in the nature of third party’s statement. The same required
cross-examined as also examination in chief to establich the
correctness of the same. It is well settled law that adverse findings
cannot be arrived at against the assessee based upon the statement of
co-accused without any corroborative evidence., There is admittedly
no corroboration to the effect that such 40 MT of Kamanies were
manufactured in the factory of Raghuveer Rolling Mills . As such, I
find no justifiable reason to uphold the said demand of duty. The
appe!iant’glﬁasjkmm'mf%he decision of the Hon'ble Dethi High Court
in the case of Flevel International Vs, CCEx. Reported in 2016 (332)
ELT 416 (Del.) as also in the case of Vishwa Traders Pyt Ltd. Vs,

Commr, of Central Excise, Vodora reported in 2012 (278) ELT 362 as

confirmed by the Hon'ble High Court of Gujarat in the case of CCEx.

o
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Vs. Vishwa Traders Pvt, Ltd. reported in 2013 (287) elt 243 (GUJ.), is
appropriate.

7. As regards confiscation of the excess found raw materials and
finished goods with an option to redeem the same on payment of
redemption fine, I find that the officers, during the course of their visit
in the factory of M/s Raghuveer Rolling Mills, found the goods to be in
excess than the recorded balance. Their proprietor admitted that the
records were not being maintained upto the date and adjustments
were being made in their production and clearance. Further during
adjudication, they challenged the process of stock taking by submitting
that there were nog Enventor[x?/ﬁprepared by the Revenue Officer and

TN - ) g

anather stock ﬁas dune on the basis of eye estimation.

8. I find that apart from the above objection of the assessee,
Revenue has not able to produce any evidence to show that such un-
recording in their statutory records was with an intention to evade the
payment of duty or to clear the gc?ds without payment of duty. In any
case, il is well seltded that the raw materials cannot be confiscated on
the ground of their non entry in the record. Revenue's entire case is
based upon the statement of the proprietor of the appellant, which is
to the effect that such non-entries were made with an intention to
clear the goods without payment of duty. The said deponent has not
been put to cross-examine or to examine-in- chief as held by the
Hon'ble High Court of Punjab & Haryana in the case c.fa;’fnda! Drugs
Pvt. Ltd. Vs. Union of India reported 2016 (340) ELT 67 ( P & H).

Further, the Tribunal in the case of Nitin Ispat (P) Ltd. Vs. Commr. of

o / |
g%/
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Central Excise, Lucknow reported in 2014 (306) ELT 483 (Tri.-Del.} as
also in the case of National Steel Industries Ltd. Vs. Commissioner of
Central Excise, Indore reported in 2003 (159) ELT 1172 {Tri.Del.) a5
also in the case of M/s Kashi Laminators pvt. Ltd. vide Final Order
Nos.70434-70438/2017 dated 12.04.2017, nas held that un-accountal
of goods while iying in the factory premises, cannot be confiscated on
the ground that they were not intended to be removed as such.

9. As such, I find no justification for the confiscation of the goods.
10. Similarly, the confiscation of the goods found in the premises of
M/s Dixit Iron Stores Or imposition of penalty upon M/s Raghuveer
Rolling Mills or M/s Dixit Tron Stores, lacks merit.

11. In a nutshell, the impugned order i set aside and both the

appeals are aliowed with consequential relief to the appeliants.

pronounced in the open Court on...... ‘?u !;"

sd/-
{Archana Wadhawa}
Member{Judicial)
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