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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. §/70590/2016-EX[SM]
(Arising out of Order-in-Appeal No.GZB-EXCUS-000-APP-0336-15-16
dated 04/03/2016 passed by Commissioner of Central Excise & Customs
(Appeals), Noida)

Commissioner of Central Excise & Service Tax,

Ghaziabad Appellant
Vs,
M/s Godfrey Phillips India Ltd. Respondent
Appearance:
Shri P, K. Dubey, Superintendant (AR), ~ for Appellant

Shri Chandra Shekhar Sharma, (Authorized Representative) for Respondent

CORAM:
Hon’ble Mr. Ashok Jindal, Member {(Judicial)

Date of Hearing & Date of Decision

FINAL ORDER NO,.F1 J.Z.Q/Z Olt

Per: Ashiok Jindal

The Revenue is in appeal against the impuéﬁéd ojfdel,
wherein the refund claim filed by the respondent was allowed
by the 1d. Commissioner (Appeals).

2. The brief facts of the case are that appellant is engaged
in the manufacture of Pan Masala and paying Central Excise
duty in terms of the Pan Masala Packing Machines (Capacity
Determination & Collection of Duty) Rules, 2008. During the
period in dispute 01/10/2013 to 31/10/2013, the

respondent paid duty for the machine which is
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manufacturing Pan Masala having RSP of Rs.3/- per pouch.
The said machine was discontinued permanently with effect
from 09/10/2013 and the machine was sealed. As the
respondent paid Central Excise duty for the said machine for
the period 01/10/2013 to 31/10/2013, they filed refund
claim of duty for the period 10/10/2013 to 31/10/2013 when
the macl}ine remained closed under provise 4 te Rule 9 of Pan
Masala Packing Machines (Capacity Determination &
Collection of Duty} Rules, 2008. The Adjudicating Authority
rejected the refund claim filed by the respondent but on
appeal filed before the ld. Commissioner (Appeals} by the
respondent, the refund claim was sanctioned by the Id.
Commissioner {Appeals). Aggrieved by the said order, Revenue
preferred appeal before me.

3.  Theld, A. R. for.Revenue submits that as per Rule 10 of
the said Pan Masala Packing Machines (Capacity
Determination & Collection of Duty) Rules, 2008, the
respondent is entitled for abatement claim on closure of their
factory. Admittedly, the factory was not closed during that
period therefore, they are not entitled for abatement claim,

4, On the other hand, the ld. Authorized Representative -
sShri Chandra Shekhar Sharma on behalf of the respondent
submitted that it is the case of refund claim in terms of
proviso 4 to Rule 9 of Pan Masala Packing Machines (Capacity
Determination & Collection of Duty) Rules, 2008. As the

machine manufacturing Pan Masala of RSP Rs.3/- per pouch
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3 By, Appeal No. 70580/16

was permanently discontinued and the machine was sealed
by Central Excise Officers. In that circumstance, proviso 4 to
Rule 9 of the Rule, is squarely applicable to the facts of this
case and the 1d. Commissioner {Appeals) has rightly allowed
the refund claim,
5. Heard the parties and considered the submissions.
6. 1 find that respondent filed refund claim in terms of
proviso 4 to Rule 9 of Pan Masala Packing Machines (Capacity
Determination & Collection of Duty) Rules, 2008. The said
proviso 4 to Rute 9 of Pan Masala Packing Machines (Capacity
Determination & Collection of Duty) Rules, 2005 as follows:~
“Provided also that in case a manufacturer permanently
discontinues manufacturing of youds uf existing retail
sale price or commences manufacturing of goods of a new
retail sale price during the month, the monthly duty
payable shall be recalculated pr-rata on the basis of the
total number of days in that month and the number of
days remaining in that month counting from the date of
such discontinuation or commencement and the duty
liability for the month shall not be discharged unless the
differential duty is paid by the 5t day of the Jollowing
month and in case the amount of duty so recalculated is
less than the duty paid for the month, the balance shall
be refunded to the manufacturer by the 20 day of the

following month.”

~



4 Ex. Appeal No. 70590/16

On going through the said proviso, 1 find if the assesse has
permanently discontinued the manufacture of goods of a
particular retail sale price during any month, his duty liability
for the month will be recalculated on pro-rata basis and if
duty is paid in excess then assesse is entitled for refund by
20" of the following month. Admittedly, in this case, the
respondent has permanently discontinued the manufacturing
of Pan Masala having RSP Rs.3/- per pouch on 9t October,
2013 and paid duty for whole of the month. In terms of the
said Rule, the respondent is required to pay duty on pro-rata
basis and since they have paid excess duty, they are entitled
for refund.

7. In that circumstance, the respondent is entitled for
refimd in terms of proviso 4 to Rule 9 of Pan Masala Packing
Machines (Capacity Determination & Collection of Duty)
Rules, 2008. Therefore, I do not find any infirmity in the
impugned order and the same is upheld.

8. The appeal filed by the Revenue is dismissed.,

(Dictated & Pronounced in Court)
Sd/-
(Ashok Jindal)
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