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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. E/70725/2016-EX]SM]

{(Arising out of Order-in-Appeal No, 93-CE/APPL-ALLD/LKO/2016 dated
03/02/2016 passed by Commissioner of Customs, Central Excise & Service
Tax (Appeals), Allahabad)

M/s Pepsico India Holdings Pvi. Ltd. Appellant
Vs, '

C.C. & C.E. & 8.7, Allahabad Respondent

Shrt Atul Gupta, Advocate &
Shri Hrishikesh, Advocate, - for Appellant
Shri Gyanendra Kumar Tripaihi, Assistant Commissioner {AR),

for Respondent
CORAM:

Hon’ble Mr. Anil G. Shakkarwar, Member {Fechnical)

Date of Hearing & Date of Decision : ?(Nﬂw}?ﬂ'-i

Per: Anil G. Shakkurwar
The issue to be decided in the present appeal is,

whether the appellant was served with Order-in-Original No.
MP (Dem-49/2008) 25 of 2010 dated 12/02/2010 passed by
Additional Cominissioner, Central Excise, Allahabad on
27/02/2012 or earlier than that.

2. Heard the 1d. Counsel for the appellant, who has
submitted that the ld. Commissioner {Appeals) passed
Order-in-Appeal dated 23/07/2013 holding that the appeal

filed by appellant against  Order-in-Original  dated
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12/02/2010 was time barred. Being aggrieved by the said
order, appellant preferred appeal before this Tribunal. This
Tribunal decided the said appeal through Final Order No.
A/50488/2014-SM[BR] dated 07/02/2014, wherein this
Tribunal remanded the matter back to the 1d. Commissioner
(Appeals) finding that Principles of Natural Justice were not
5\;{6{;’2;«;&? to by the 1d. Commissioner (Appeals). Through the
said final order dated 07/02/2014 this Tribunal directed the Jd .{\
Commissioner (Appeals) to provide a copy of the relied upon
report to the appellant and afford a reasonable opportunity of
hearing to them. The 1d. Counsel has submitted that the copy
of letter dated 17/07/2013 submitted by Superintendent
(Adjudication), Central Excise, Allahabad to Superintendent
(Appeal), Central Excise & Service Tax, Allahabad was
provided to them through letter dated 20/11/2015.
Subsequently, the impugned  Order-in-Appeal No.
03-CE/APPL-ALLD/LKO/2016 dated 03/02/2016 was
passed by Commissioner of Customs, Central Excise &
Service Tax (Appeals), Allahabad, wherein the Id.
Commissioner (Appeals} has held that opportunity of hearing
was given to the appellant onl15/12/2015, 13/01/2016 &
28/01/2016 which was neither attended by the appellant nor
there was any request for adjournment and that it was
presumed that the appellants did not have to make any
submissions on the issue. The ld. Commissioner (Appeals)

through his Order-in-Appeal dated 03/02/2016 dismissed
)\
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the appeal as time barred. The ld. Counsel has submitted
that the wordings of the letter dated 17/07/2013 are as
{ollows:-
“Please refer to your letter C. No. 27/ CE/Appl/ Alld/2012
dated 16/07/2013 on the above subject.
On going through the case file and OIO No. MP (Dem-
49/2008) 25 of 2010 dated 12/02/2010, it appears that
the said OIO passed by the Additional Commissioner,
Central —FExcise, Allahabad was dispatched on
16/02/2010 vide dispatch No. 3026»_303}. dated
16/02/2010. Copy of the above OIO is enclosed for
information please. The dispatched copy of the aforesaid
OI0 1s not received back, as per record.”
He, further, submitted that that said communication does not
establish that the said Order-in-Original 12/02/2010 was
served on the appellant as provided by Section 37C of Central
Excise Act, 1944 and that there was no evidence %wcm'ng\:’r?‘
establishing that copy of said Order-in-Original dated
12/02/2010 was acknowledged to have been received by the
appellant. He, further, pleaded that they have received a copy
of said Order-in-Original on 27/02/2012 and therefore the
appeal filed by them before ld. .Commissioner (Appeals] on
27/04/2012 was within the time of limitation.
3. Heard the ld. A. R. for Revenue, who has supported the

impugned Order-in-Appeal dated 03/02/2016.
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4. Having considered the rival conteritions and on perusal
of the communication dated 17/07/2013, 1 find that the said
communication dated 17/07/2013 does not establish that
the said Order-in-Original dated 12/02/2010 was served on
the appellant as provided by provisions of Section 37C of the
Central Excise Act, 1944 before 27/02/2017. 1, thercfore,
hold that the said Order-in-Original dated 12/02/2010 was
served on the appellant on 27/02/22012 and therefore
appeal filed by appellant before .1d. Commissioner {Appeals} on
27 /04 /2012 was within the time of limitation. I, therefore, set
aside the impugned Order-in-Appeal dated 03/02/2016 and
remand the matter back to the file of 1d. Commissioner
(Appeals) with a direction to decide appeal on merits. The

appeal is allowed.
{Dictated & Pronounced in Court)

-Scl/-
(ANIL G. SHAKKARWAR)
Member (TECHNICAL)
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