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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex.Appeal No.70859/16

Arising out of O/A No.GZB-EXCUS-000-APP-0004-16-17 dated 04.04.2016
passed by Commr. {Appeals) of Central Excise, Customs, Meerut 11

M/s Aashirwad Industries
..APPELLANT(S)
VERSUS
Commr. of Central Excise & S.Tax, Ghaziabad
RESPONDENT (5)
APPEARANCE

Shri Rajesh Chhiber, Advocate for the Appellant (s)
Shri Pawan Kumar Singh, Supdt. (A.R.} for the Revenue
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Per Mrs.Archana Wadhwa

The appellant is engaged in the manufacture of excisable goods
and were availing benefit of cenvat credit of service tax paid in respect
of various services.

2, The dispute in the present appea! relates to the fact that the
appellants have not maintained separate cenvatable account in respect
of services used for providing taxable services as also exempted
services. It is seen that the appellant was clearing certain inpuls as
such and the Revenue entertained a view that such an activity was a
trading activity in which case the clearance of the inputs has to be held

as exempted. Inasmuch as the appellants have maintained a common
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cenvatable accounts, they have to pay a particular percentage of the
value of the exempted goods in terms of the provisions of Rule 6 {3) of
the Cenvat Credit Rules, 2004,

3. It is seen that during adjudication, the appellant contended that
they have already reversed the proportionate credit invelved in respect
of exempted activities. However, the Commissioner (Appeals)
observed that the appellant cannot evolve its own method and law and
if the provision of law require to maintain separate account and if the
same are not maintained of consequence of Rule & (3), cannot be
brushed away by adopting a high bride method of its own creation. 1
find that the samaé issue is no more res-integra. If an assessee has
reverseq the cenvat credit attributable to the input services used for
trading activity, the provisions of Rule & (3) would not be app!icable.
The issue has been de;ided by the Hon’ble Allahabad High"Eourt in the
case of Hello Minerals Water Pvt. Ltd. Vs. Union of India reported in
2004 (174) ELT 422 (Al.). The said decision stands foliowed by the
Tribunal in a number of cases including the one i.e. Face Ceramics Pvt.
Ltd. Vs. Commr, of Central Excise, Rajkot reported in 2010 (249) ELT
119 (Tri.-Ahmd.) as also in the case of Mongal Textile Pvt, Ltd. Vs.
Cominr. of Central Excise, Ahmedabad reported in 2014 (311) ELT 707
(Tri.-Ahmd.).

4. However, it is required to be verified that the amount reversed
by the assessee is correct or not, For the said purposes, the matter
t;{as been remanded.

5. There is another issue involved in the present appeal, which

relates to the credit availed on in respect of copper strip which was

Ny o
& A

#



Ex.Appeal No.70859/16

proposed by the appellant and cleared directly to the premises of their
buyers located in SEZ area. On going through the impugned order, 1
ol G

find that the issue isﬁt all clear. The appellants have contended that
the copper strips procfured by them, were sent directly to the premises
of their customers, which was used and cleared by them on payment
of duty from their factory. The Commissioner (Appeals) has observed
that such copper strips were cleared as such without payment of duty
and were sent directly from the supplier's premises to the buyer’s
premises. As such, the cfaim of the appellant is contradictory.

6. I find that the facts are absolutely not clear either from the
assessee side or from t'he Revenue’s allegation. The use of the copper
strips is required to be ascertained i.e. whether the assessee’s factory
or in the SEZ factory. If the copper strip stands utilized by the
appellant in the manufacture of Lheir final product, may be out of
same intermediate product, the appeilant would be entitled to the
credit, even if the goods were first directly sent to the manufacturer of
the intarmediate product. Inasmuch as the facts are not clear, I deem
it fit to set aside the impugned order and remand the matter to the
original adjudicating authority.

/. In view of the foregoing,‘the appeal is allowed by way of

remand.
{Pronounced in the open Court on....s
wftr nltuCerifieg TueCony sy
s \\
/) @F{:‘)\\Q\ (Archana Wadhawa)
T WRmTdAsei, Rt Member{Judicial)
Wieyeas, ST -
mm sl Al



