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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. E/f71012/2016-EX[SM]
(Arising out of Order-in-Appeal No, 352-CE/APPL-

ALLD.LKO/MLKO/2016 dated 06/05/2016 passed by Commissioner of
Customs, Central Excise & Service Tax (Appeals), Lucknow)

M/s Saraya Sugar Mills Appellant
Vs,
Commissioner, Central Excise & Service Tax,

Allahabad Respondent
Appearance:
Shri S. P. Ojha, Consultant, for Appellant
Shri Mehd. Altaf, Assistant Commissioner {AR), - for Respondent
CORAM:

Hon’ble Mr, Anil G. Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision : 06/1 0{'2017

Per: Anil G, Shakkarwar R S
The present appeal is directed against Order-in-Appéai—"

No. 352-CE/APPL-ALLD . LKO/LKQO/2016 dated 06/05/2016
passed by Commissioner of Customs, Central Excise &
Service Tax [Appeals), Lucknow.

2. The brief facts of the case are that appellants were
engaged in the manufacture of Sugar & Molasses, The
Officers of Central Excise visited the factory premises of the
appellants on 06/02/2008 and conducted stock verification
of Molasses in respect of Tank Nos. 1 & 2 by dip-reading,

method and calculated the weight of Molasses available in
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both the tanks together and as per their calculation there was
unaccounted stock of 4589.98 Qtls. of Molasses. The said
stock was seized and a Show Cause Notice was issued on
10/07 /2008 calling upon to the appellant to show cause as to
why the said quantity of unaccounted stock of Molasses
should not be confiscated under Rule 25 of the Central Excise
Rules, 2002. On contest the said issued was decided through
Order-in-Original No. 06 (MP-D.N.} 2013 dated 04/03/2013.
The Original Authority confiscated 3129.48 Qtls. Of Molasses
and imposed redemption fine of Rs.1,80,000/- further an
amount of Rs.1,00,000/- deposited by the appellant was
appropriated. Being aggrieved by the said order appeal was
preferred by the appellant before Commissioner (Appeals)
which was decided through impugned Order-in-Appeal dated
06/05/2016 wherein the ld. Commissioner {Appeals) upheld
the said Order-in-Original dated 04/03/2013.

3. Heard both the parties,

4. Having ponsidered the contentions and on perusal of
the facts on record and perusal of the method of
quantification of Molasses as reflected in the calculation sheet
prepared by Central Excise Officers on 06/02/2008, it was
noticed that the volume of Molasses was calculated and it was
multiplied by a factor of 1.52535 to convert the volume to
weight. Further, the said Show Cause Notice states that the
amount of Molasses (at Brix-96} was quantified. On perusal of

the calculation sheet and Show Cause Notice, it is evident
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that it was presumed by Revenue that the Molasses Werc
having Brix-96. The proceedings do not indicated as to how
Brix-06 was calculated and therefore, on perusal of record, it
is evident that Brix-96 was presumed and therefore, the
calculation arrived in the calculation sheet dated 06/02/2008
are presumptive in nature. Since the said calculations are
basis for issue of show Cause Notice, 1 hold that Show Cause
Notice dated 10/07/2008 is presumptive in nature. |, further,
hold that since the said Show Cause Notice is presumptive, it
is not sustainable. I, iherefore, set aside the impugned
Order-in-Appeal dated 06/05/2016. As 2 consequence, the
said Order-in-Original dated 04/03/2013 will not survive in
jaw. Inn above terms, | allow the appeal. The appellant shall be

entitled for consemquential relief, as per law.

(Dictated & Pronounced in Court)

Sd/f-
(ANIL G. SHAKKARW AR}
Member (TECHN\CAL)

Ansari




