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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No, : ST{ZZGOQQ12~CUI'SM_'1

acising out of O/A Nao. 11'/;’S‘i'M\PPL/Noida,’?_(_] 17 dated  27.04.2012, DESEE
by Commir. {Appeats) of Customs, Contral Excise & Service Tex, MoIGE.

For spproval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER {JUDICIAL)

1. Whether Prass Reporters may be allowed o see

the Order for pubhcation as per fule 27 of the

CESTAT {Procedurs) Rules, 19827 C Mo
Witather it should be reloased under Rule 27 of the

CESTAT (Procedure) Rules, 1087 for publication

in any authoritative report ar not? T Yes

B

3. Whether His Lordship wishes Lo see the fair copy
of the Order? L Seen

4. Whether Crder is Lo be circuiated to the Gepartmental

Authorities? R A5
Ransal Eiectric Warks

VERSUS

Cormmissioner of Custams, Central Excise & Service Tax,
Moida.
 RESPONDENT(S)

APPEARANCE

Shri Abhinav Kalra (C.A.,
Shri D.K. Deb Asst.Commr. (AR),

for the Appellant(s)
for the Department

CORAM:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)




Per Mr. Anil Choudhary

S \
1

The appeliant, a contractor executing taying of cables urjééifer or
alongside the road doing internal and external electrification, is in
appeal against Order-in-Appeal dated 27-04-2012, by which the
Order-in-Original  was confirmed demanding  Service Tax of
Re.24,92,001/- for the extended period October, 2005 to September,
2010, further the penaity was imposed of Rs.10,000/- under Sections
68, 69 & 70 of the Finance Act read with Section 77 of the Act and Rs.
24,92,001/- was imposed as penalty under Section 78 of the Act atgng
 with interest at appropriate rate.

2. The brief facts of the case are that as per Show Cause Notice
dated 15-04-2011, the appellant is a registered dealer umde]’r:,1 the
pravisions of Service Tax and it appeared that they have Sﬁor’{“:baid
Service Tax of Rs.24,92,601/- under the category (i) Erection,
Commissioning & Installation Service, (i} works contract service, (i)
Renting of Immoveahle Property & (iv) Construction of Residential
Complex Sarvice. The enquiry was made from the appellant by the
anti-evasion wing calling to furnish details of service tax deposited,
copies of contract with NPCL and copies of the balance sheets. The
appellant replied  that they are engaged in electrification work
(electrical wiring) in building etc. and they do not undertake any
installation activities and therefore the activities performed by them
“are not fiable to Service Tax. It was alsa contended that no efectf*_{cal
y
and electronic devices was instatted, nor the wiring is provided for‘"."the
purpose of any specific device and hence their activity is not excisable

te Service Tax. Reliance was placed on C.3.10.0C. Cireular No.123/05/2010-

U
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TRU dated 24052010, it way also contended that they have obtamaed
reglstration sinee 6092003 and have paid Service Tax on the taxairie
service being “renting of immoveable properly service”. In response 1o
further enguiry and sumimons the proprictor of the appetlant appearad and
fiicd the copies of the balance sheets, copy ol retwrns, copy of work orders
cte. 1n their reply dated 21-10-2010, 1t was also stated that as per telr

cateulation, Service Tax short paid Re.41.514/- have been deposited along

.

wiith interest of Rs.27.305/- for the period April, 2005 to Seplember, 2005,
s
3. An ingpection was done in the premises of the appellant on 14-02-

2011, and it appeared 10 Revenue that the appellant has been providing
services Lo (1) Indian Railway Welfare Organization, (11) Noida Authority,
(i) Greater Noida Authorily ete. The statement of the proprietor was
recorded wherein Mr. Dinesh Bansal stated that they are providing clectrical
services through Noida Authority, Greater Noida Autharivy, NPCL & Indian
Railway Welfare QOrganization. They have provided services which included
erection, conmmissioning and installation of various electrical QU PSS

md internal and external clectification of residentinl compliexes aml also

clectrical development of residential sectors awarded by the aforementioned
badies. Further, copies ol the contract/work order was forwarded/submiued.
He stated that all the contract undertaken by fam are not covered under ihe
Service Tax net. Further, the appeliant submitied the copies of contracts wise
and work wise details of payment received along with the coptes of T35,

certificate issued by the clients, Upon serutiny of these documens and
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details thereod, Show Cause Notce had been issued for a C(’_!I']S(l}[idiﬂcd
4

Rs.24.92,000/ towards Service Tax short paid under the

amount of
category, (1) Renting of  the Immoveable Property Service, (1) Frection,
Commussiomng and Installation Service, (1) Works Contract Service & (iv)
Construction of Residental Complex Service, ete, for the period October,

2003 o September, 2010 as per details i Annexuwre-A to the Show Cause

Notiee.

4, The appeliant contested the Show Cause Notice and filed thewr
defence reply wheren it was contended that their principal or contractor s
Noida  Authority, Greater Noida  Authority, Indian Railway Wellare

W

Orpanization, arc not defined as person w the Service Tax lj\‘i_l and
accordinghy the work awarded by them is not taxable. Tt was further
coniended that they have neither constructed any complex either commercial
or restdential and as such no Service Tax is levialbe under the category of
Frection, Commissioning and Installation Service. That reliance was also
place on the C.REC, Cireddar dated 25-04-2010 (supra) and it was
contended that as they have not done installation ol any transformer or
service station independently nor they are laying electrical cables beyond the

distribution points of residential or commercial complexes and accordingly

work 15 nol taxable, in respect of the same. 1t is also contended that
1

LB

installation of Street lights and providing electrical connections: o them
although is taxable, they have not providing any electrical connections as

they are not electrical/power distribution agency. Accordingly, the proposed
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demand was disputed and praver was nol made 1o consider contract wisc.
and also the tax payments made by them’ from lime to time, as the reeeipts
were in different Financial Years, TUwas also contended that COriai amounts
have been received by way of H00% scoured advance against cost ol
materials. dispatched to site. No service (ax is ivoived i these paymenis.
Such amounts are Rs.51,26,0004 4 R.37.20.615 & Rs 14983004

reccived during Financial Year 20035-00. Further, the details of work done

'E‘oni.a‘am wise was also explained. Pursuant o personal hearing, vide Ordet-

in-Original dated 27-12-2011, the proposed demand was contirmed along
with equal amount of penalty under Section 78 and further penaliy ol
Rs. 10,000/, was imposed under Secetion 77 of the Act along with interest.
Being apgrieved the appellant preferred appeal before ld. Commissioner

{Appeals) who vide the impugned arder has been pleased to reject the appea!

confirming the Order-in-Origmal.

5. The Id. Counsel for the appetiant states that the whole denand in
dispute and the impugned order is vitiated as the Revenue have fatled o give
i any breale-up of the demand in Show Cause Notice, Secondly. he states, the
|;'1,-
\ = t - . . . - - . )
fact that the tax in dispute can be broadly divided in the {ollowing three
calegories- (i) Work allotted by Noida Power Corporation Lid. being work
of Cabling alongside/under the Road, (11} Imternal & External llectrification
of Guarters! Colony constructed by Noida Authonty & (i) Biectrifivation ot
Residential  Quarters  constructed by Indian Railway  Welfare

Association/Organization. So far the work of cabling alongside/under the
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roud 15 done for NPCL s concerned, it is urged that tax in (jﬁ}i}.)til(,‘ of

'
“

Re 1548399/ is {1t (o be set aside ay the same is nol taxabie in view of

Board™s Circular No. 123732010 TRUL wherein at para 2 - (i), 1t has been
clartficd that under Trection Commissioning or Installation Service, it an
aclivity  does not result in emergence ol an  erccted, installed  and
commissioned plant, machimery, equipment or structure or does not result in
mstaltation of an clectrical or electronic device (f.c. machine or equipment
that uses clectrictly o perform some other function} the same is outside
purview of taxable service of ECIS. Further, in Para (i) by C.BEC,
Circular a table have been given and explaining the tax status of the
activities wherem at Serial No, (1) Laving of cables 1.1nt‘!cn’aiong,ﬁ?{_dc road
have heen stated as not a laxable activity. So {ar fhe internal and external
clecurification done for Noida Authority or Greater Noida Authority,
invotves disputed ax of Rs. 38,8991/ 1t is urged by the id. Counsel, that
the demand has been raised alleging “construction of commercial/residential
complex’. The said demand is {it to be set aside as there is no finding of any
construction ol a complex being residendal or comimercial. B ois admited
fact that the appellant have done electrification in the independent duplex

honses and has also fad cables under or alongside road and external Wiring

alongside the road, erccted clectrical poles both for wiving and street lights

i
and all these work are exempted under Serial No.(2) in para (i) of the

alorementioned C.B1.C. Circular dated24-05-2010. So {ar the work related

to Indian Ranlway Welfare Organizaton is concerned, it is stated that the
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said work was completed on 30-10-2004, a copy of certificate dated 26-05-
2005 tssued by Indian Raibway Weltare Organmizaton which s annexed in
Appeal Book at pape 74, states- “hoas certilled that the work of external
clecinification inchuding suppiving and installing substations, equipment and
external hghting system in Shatabdi Rail, Vihar at Sector 62 Noida has been
virtually completed on 30-10-2004, valued at Rs.71,26,490:-" Accordinaly,

he urges that,as the fevy of Service Tax under IECIS have come with effect

LI

:

o
i
[l

Lirom 01-06-2005, thus, the demand of Re.3,54.41 1 15 1t to be set aside on

this score.

0. The ld. Counsel Turther states that 1t Is an admitied fact that they have
mamiained proper records, all the wansacion are through the banking
channcel and they have disclosed thely wunover in the books of accounts
which s reflected in their annual statements being profit and loss account
and balance sheet and the same was disclosed with various depariments like
Income tax cte. As such there 1s no basis for the allegation of suppression of
facts. Further, at the very first instance on the date of inspection in the
"5;'-.1{';&11@1'310:1% of the proprictor recorded, it was stated that tax was not paid on
\ !
these services under dispute as the proprictor believed that these services are
not taxable. The Id. Counsel further stated that the stand of the proprietor is
supported by the subscquent  circular of the C.B.E.C. reforred o

hereinabove. Accordingly, the extended period of limitation is not invekabie

and the demand lor the extended period is it 1o be set aside.
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/. Fhe 1d. Counset also relies on the Ruling of Hon'ble Panjab &
e
Maryana High Court in Commissioner of Central Iixcise, Chandigarh Vs,

Rageev Ilectrical works, reported at 2010 (18) S.T.R. 705 (P & Y, wherein

the assessee had provided erection, commissioning and instaliation service
ol electrical  fitings and the Revenue claimed  that the service  of
commissioning and installation was brought under the Service Tax payable
with effect from 0§-07-2003, but the assessee started paying tax with effea
from December, 2004 and the Show Cause Notice was  issucd dated
OF-11-2006, for the extended period. 1t was held that Revenue had not been
able 10 prove that the work done by assessee amounted 10 mstatiation of
A
plant and machinery, further notice was waken of C.B.L.C (_".'ii‘cLIEafifif dated
2E-08-2003, which clarilied electrical wiring in residential premises is not
covered. indicating non-taxability of incidental scrvices, laying pipc in
wallfroolfMoor or for crossing wires, fixing junction, fixing cable trays to lay
cables, digging trays o fay cables and digging carth pits for carthing hox not
amounting 1o installation of plam, commmissioning  of machinery or
equipment and hence Service Tax was not leviable. Accordingly, the

appeliant prays for allowing the appeal with consequential henefits.

8. The Id. AR for Revenue relies on the impugned order. Further,

referrtng Irom para 4, of Tmpugned order, he states that some of the \-);}b;‘k i
Y

P

the nature of - Lxternal ectrical Development of Sector, the work relating
to supply and erection and fabrication of poles, supply and erection of

overhead lines, supply and fabrication of fencing, providing strect ltghts on

d/{/u\
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mafor roads |, providing T6 Meter semishigh Mast futing in $ihn city sector in
Noeida, construction of 1104 KV & 400 KVA Sub-station, installation of

230 KVA DG Set will be taxable under ECIS,

9, Having considered the rival contentions, I find that the Show Cause
Notlce Is vague as 1t does not state the premses on the basis of whiel
demand have been proposed under “erection, commissioning and installation
II._::SL‘]‘\-']CC’. Without there being a finding of erection of any such commercial
Hats/residential complex. The Show Cause Notice is also vague on account
of not giving bifurcation of the demand year wise and category wise. | atso
hold that so far demand of Rs. 15,448,599/« is concerned the same relates 1o
taying of cables or electrical wires including poles for the same alongside or
under the road and such work was not taxable 10 Service Tax in view of
Cireudar dated 24-05-2010(supra). Similardy, the domand of Rs.5,88.901 4
with respect to work done in the nature of internal and external wiring in the
residential houses/duplexes, there is no element of any construction of #
commercialfresidential complex as defined under the provisions of the
":'\_‘ﬁ,er\-'ice Tax Act. Accordingly, demand ol Rs.5.88.991/ is also set aside. So
‘\\i '
far the disputed amount of Rs. 354,411/, was for work done for indian
Railway Wellare Organization, in view of the fact that the work had been
completed before 30-10-2004, there 13 no question of levy of any tax for the
same under OIS, which have become taxable with effect from 01-06-2005.

Falso hold that there is no clement of suppression, fraud or any mala-lide on

the part of the appellant and they have not concealed information or made

4 e
e
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Lt
L
o

any misstatement of facts before the Revenue. At the very {irst i]ié‘ieltqcc., the
proprietor of the appellant has deposited the admitied tax hability and the
issue being whobly interpretational. | hold that extended period of limitation
isonot attracted i the facts and circumstances of the case. Thus, the
pugned order is set aside. The appeal is atowed with consequential

benefits to the appellant.

b g
{Dictated & pronounced in the open Court) \ A
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MEMBER (JU:_PICIAL)

P

{Ansart)

spmfony s/ Certtfied TiyeTopy .

- fjiz»\t’r?)

W o

AT R
ey Wit (G

38, W, Ol HE, SEmErEE-211001
38, k. G. MARG, ALLAHABAD-21100)






