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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. }
APPEAL Nos. ST/331 & 762/2010-ST[SM]

{(Arising out of Order-in-Appeal No. 41 1-8T/MRT-11/09 dated 23/12/2000
passed by Commissioner of Central Fxcise & Customs (Appeals), Meerut-
1)

Commissioner of Central Excise, Meerut-1l &

M/s Men Power Secu rity Agency, Appeliants
Vs,

M/s Men Power Secu rity Agency &

Commissioner of Central Excise-Meeruf-1 I, Respondents
Appearange:

Shri Mohammad Altaf, Assistant Commissioner {AR) for Revenue
Absent on call for Assessee

CORAM:

Hon’ble Mrs, Archana Wad bwa, Member (Judicial)

Date of Hearing : 2271172017
Date of Decision : 2271172017
FINAL ORDER NQs =417 94 F)F 05/ Lol

Per: Archana Wadhwa

On matter being called, neither anybody appeared on
behalf of the appellant nor is there Ay adjourmment request
in spite of the notice having been sent to them well in
advance. Accordingly, | have heard the learned A.R. appearing

for the Revenue and have gone through the impugned orders.

2, It is seen that the appellant as well as the Revenue has
challenged the said order of Commissioner (Appeals) vide
which he has upheld the confirmation of demand but has
extended the benefit of cum-duty to the assessee. The

Revenue being aggrieved by the said part of the order, has
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AFPEAL MNos. ST/331 & 702/20 G-8T]5M)

filed the present appeal. The assessece ig aggrieved with the
imposition of penalties in terms of Sections 77 and 78 of the
Finance Act, 1994 and have challenged the same in the

present appeaj.

3. As per facts on record, the appellant is a partnership
firm of BEx-Service men engaged in providing the security
services. They were duly registered with the Service Tax
Department and were discharging their Service Tax Hability
on the value of the service provided by them, which did not

inchude the salaries of the security guards, etc.,

4, It was found, on serutiny of their records, that the
salaries of the security guards is also to be a part of the value
of the service, for which proceedings were initiated against
them by way of Issuance of a show tause notice, invoking the
extended period of limitation. It is alse seen that the uppellant
before issuance of show  cause notice, deposited duty
alongwith interest and only challenged penalty on the ground
that they were under bonafide belief that only the commission
received is 1o form part of the value of the service. As such,
they prayed invoking of provisions of Section 86 of the

Finance Act,

5. It is seen that the Additional Commissioner vide his
mpugned order confirmed the demand and also imposed

penalty of Rs, 200 per day or at the rate of 2% of the service



3 AVPEAL Nos, 5T/93] & 7O 2010-5T5M)

Tax per month, subject to the maximum amount of Rs.
16.51.492/- in terms of the Provision of Section 76 of the
Finance Act, 1994, In addition, penalty of identical amount

was mposed under Section 70 of the Act,

6. Being aggrieved with the said order, appellant filed an
appeal before Commissioner {Appeals), who upheld the
mposition of penalties but granted relief to the assessee by

treating the entire consideration as cunm duty.

7, Hence present two appeals, one by the appellant and

other by the Revenue.

8. It is seen that the issue of cum duty price stands settled
by Catena of Judgments of the Higher Courts and is no longer
res-infegra. No infirmity can be found in the order of
Commissioner (Appeals), in  this regard. Accordingly,

Revenue’s appeal is rejected.

9, As regards the assessee’s appeals, it is seen that only
challenge is to imposition of penalties in terms of Sections 77
and 78 of the Fnance Act, 1094, During the course of
adjudication, they had taken a categorical stand that from
various source like Television and newspaper as also repeated
advertisements in  the newspaper  and  television, Iy
Directorate of Audio Visual Publicity Wing of the Government,
they entertained a view that security persons’ salaries would

not form part of the value of the service tax, In the absence of




4 APPEAL Nos, 5T/331 & T62/ 2010-ST[5M)

any malafide on their part, the invocation of penal provisions

18 1ot justified,

10. I note that the issue as {o whether the value of the
service to be provided by security agents services, would
include the value of the salary of the security personnel or not
was the subject matter of litigation before various higher
forums, As such, it can be concluded that the issue was not
free from the doubt, thus leading to a bonafide belief on the
part of the appellant that no service tax is liable to be paid on
the same. As soon as the Revenue pointed out the said fact to
the appellant, they deposited the service tax alongwith

interest

In such a scenario invocation of penal provision against
the assessee, canmot be appreciated. Accordingly, the penalty
imposed upon them is set aside and appeal is allowed to that

extent,

Both the appeals one filed by the appellant or other by

the Revenue are disposed in above manner.,

(Dictated and pronounced in Court)
Sd/-

{Archana Wadhawa)

Member{judicial)
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