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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABALD
COURT No.

APPEAL No.ST/396/2012-CU{DB]
(Arising out of Order-in-Appeal No. 297-ST/APPL/NOIDA/] dated

20/12/2011 passed by Commissioner of Central Excise & Customs
(Appeals), Noida)

M/s ST-Eriesson India Private Ltd., Appellant -
Vs.
Commissioner of Central Excise, Noida Respondent
Appearance;
Shri Nishant Mishra, Advocate {for Appellant
Shri Rajeev Ranjan, Joint Commissioner, (AR) &
Shri Pawan Kumar Singh, Supdt (AR), for Respondent
CORAM:
Hon’ble Mr. Anil Choudhary, Mcember (Judicial) | :
Hon'ble Mr. Anil G. Shakkarwar, Member {Technical)
Date ol Hearing : 31/08/2017 _ ”a{"?}:
Date of Decision 31/08/2017 ; SVEES 207 g

FINAL ORDER NO=T09.07 /201 ...

Per: Anil Choudhary
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The issue in this appeal relates to wllcihmlfhg
appellant, an exporter of services is entitled to Cenvat
credit for the services received at their unregistered
premises which was subsequently included in their
Centralized Registration-Certificate and further whether
they are entitled to rebate on the services exported.

2. As per the show cause notice dated 03/06/201-1

appellant took Cenvat credit of about Rs.1,06,09,205/-
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with respect to business premises, pursuant lo transfer
of business by M/s NF Wirless (P} Ltd. to them. The said
Cenvat credit by transfer appeared to be in contravention
of Rule 10(3) of the Cenvat Credit Rules, 2004. It was
further obhserved that the Cenvat credit, so transferred,
appears to have been utilised for payment of service tax
on export of services by the appellant. It was f{urther
noticed that export invoices for services provided by
them, have been issued from their premises situated at
Ferns Icon Level-5, Survey No.28 & 36/5 Doddaakundi
Village, KR Puram, Hobli, Bangalore, which is not
included in the centralized registration certificate issued
to them.
3. Heard the partics.
4,  We find that the learned Commissioner {Appeals) on
the issue of invoices raised and Cenvat credit taken, at
the alleged, unregistered premises at Bangalore, he have
held as follows:~
“Now, coming to the second issue relating to the
rejection of the rebate claim of the appellants on the
ground that the premises of the appellants at Hobli,
from where the export invoices were issued by the
appellants, were not included in the Centralized
Service Tax Registration of the appellants at the
relevant time, I find that the said premises of the
appellants were included in the Centralized Service
Tax Registration of the appellants only 21/06/2011
whereas the export invoices were issued by the

appellants from the said premises on 28/11/2009
and 31/12/2009. This implies that the Service Tax



3 ADPPEAL No.ST/ 306/ 201 2-CULRB)

paid by the appellants against the export invoices,
issued from the said premises at the relevant time,
through the Cenvat credit, earned by the appellants
as a result of transfer of business from M/s NFW,
was wrong ab-initio as the said credit was not
eligible for utilization at the location which was not
yet registered. I do not agree with the argument put
forth by the appellants in this regard that the
aforesaid Notification does not mandate registration
as a mandatory requirement, is also devoid of merit
as the said notification presupposes this
requirement because in STR-1 form of rebate claim,
annexed to the said notification, Registration No. is
required to be mentioned by the claimant of the
rebate. Presuming that the appellants did not have
the transfer of Cenvat credit as had by them, the
other option that would have been available o the
appellants for discharging the Service Tax liability
on the export invoices was to deposit the Service
Tax through GAR-7, which could not have been
possible without the Service Tax Registration No.
Therefore, the requirement of registration is not a
procedural ane as cantended by (he appellants. This
aspect does not afford me any ground for
disagreement with the adjudicating authority on
this count.”

Accordingly, the learned Commissioner (Appeals) was
pleased to reject the appeal.

5. Being aggrieved the appellant preferred appeal
before this Tribunal and have urged that the issue is no
longer res-integra. Further, he relies on a Single Member
Bench ruling of this Tribunal in the case of
Commissioner of Central Excise and Service Tax Vs
Samsung India Electronics Pyt. Ltd. reported at 2017 (52}
S.T.R. 497 (Tri.-All)) wherein under similar facts Cenvat
credit was received at unregistered premises which was

not covered in the list of premises in the Centralized
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Registration Certificate, wherein this Tribunal relying on
the ruling of Hon'ble Karnataka High Court in the case of
mPortal India Wireless Solutions Pvt. Ltd. reported at
2012 {27) S.T.R. 134 (Kar. had held that there is no
coi_ddition precedent for availing Cenvat credit  that
services receive premises have to be registered. The said
ruling in Samsung was challenged by the revenue before
the Hon’ble Allahabad High Court and vide its judgement
the High Court, reported at 2017 {52} S.T.R. J253 {All),
wherein the question before Lhe High Court was whether
the Tribunal was correct in allowing the Cenvat credit of
the services used at unregistered premises and refund
thereof, in this case Hon'ble Aliahabad High Court have
relied on its earlier judgement in the case of Atrenta India
Pyt. Ltd. reported at 2017 (48} STR 361 (All) held that
the provisious of Cenvat Credit IKules da not slipulale
registration as a condition precedent for eligibility to
claim Cenvat credit and refund/rebate  thereof, The
Hon’ble High Court also observed that where refund is
otherwise adnissible, interpretation to deny refund of the
rebate to party, by Department cannot be legally
sustainable.

6. Accordingly, we find that the issue herein 18

squarely covered by the aforementioned rulings of the
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Hon'ble High Courts. Accordingly, we allow this appeal
and set aside the impugned order, to that extend of
denial the Cenvat credit and rebate thereof. We also take
notice that there are factual errors in the impugned
order, as the appellant was registered and had mentioned
the registration number, in the refund application, in
form STR-1. We also direct the Adjudicating Authority, to
grant rebate to the appellant, within a period of 60 days

from the date of receipt of a copy of this order.

(Dictated in Court)
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(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
Member (TECHNICAL) ! Member{JUDICIAL)
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