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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. 5T/644 & 645/2010-5T{5M]
(Arising oul of Order-in-Appeal No. 201-202-ST/Lko/2009  dated

17/11/2009 passed by Commissioner of Central Excise & Customs
(Appeals), Lucknow)

M/s Vacmet India Limited (Unit — 11 & HI) Appelant
Vs.

Commissioner of Centiral Excise & Service Tax, Lucknow Respondent

Appearance:
Ms. Surabhi Sinha, Advocate, for Appellant
Shri Mohammad Alaf, Assistant Commissioner {AR), for Respondent
CORAM:
Heon’ble Mr. Anil Choudhary, Member (Judicial)
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Per: Anil Choudhary <

of Service Tax paid on services received by fthe
appellant-assessee, a manufacturer cum exporter, in the
course of export of their products, post clearance from the
factory, whether the refund has been rightly rejected.

2. The appellant filed refund claim of Service Tax
amounting to Rs.6,809.86/- on 01/12/2008 paid on services
received for use in export of goods for their unit ie. M/s
Vacmet India Limited (Unit — II) for the period July, 2008 to

September, 2008. Another refund claim of Service Tax was

<
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filed for Rs.29,447.59/- for the period July, 2008 to
September, 2008 for their other unit i.e. M/s Vacmet India
Limited {Unit - III}. As per the facts on record, refund claims
are compared with Export Invoice, Shipping Bill, Bill of
Lading, Bill of M/s Container Corporation of India for
transport of container from ICD to the Gateway Port, invoice
of M/s DHL Lemuir Logistics Pvt. Ltd, invoice of M/s EMU
Lines Pvt. Ltd. The said refund claims were adjudicated vide
separate Orders-in-Original rejecting the refund claim for
Rs.20,447.59/- observing that the refund claim have been
filed in the wrong jurisdiction. So far refund of port services
are conccrnedl, the said port services provided by M/s Eagle
Maritime Pvt. Ltd, M/s Oceanid Logistics Pvt. Ltd, M/s DHL
Lemuir Logistics Pvt. Lid, such port services can only be
provided by any other person on the permission of such port
or other port.

3. Being aggrieved the appellant preferred appeals before
1d. Commissioner (Appeals) who vide the common impugned
order was pleased to reject the appeal.

4 The Id. counsel for the appellant urges that the issue is
no longer res-integra in view of the substituted Notification
No. 17 of 2009-ST read with clarificatory Circular No.
112/06/09-ST dated 12/03/2009, wherein CBEC clarified
that Notification No. 41/2007-ST dated 06/10/2007 does not
require verification of the registration certificate of thcﬂ

supplier of services. Further CBEC vide Circular No.

ff‘j\



3 ST Appeal No. 644 & 645/10

106/09/2008-ST dated 11/10/2008, further clarified that it
is not incumbent upon the exporter to give proof that the
service provider has actually paid service tax to the
Government and to that extent, the rejection of refund claim
on transport services on the ground that the proof of payment
of Service Tax has not been submitted is untenable. It is
further urged that this Tribunal placed reliance in the case of
Suncity Art Exporters & Others Versus, Commissioner of
Central Excise & Service Tax, Jaipur reported at 2014-TIOL-
2319-CESTAT-Delhi, held that refund of service tax paid on
THC charges, REPO Charges, PL Charges, DDC Charges &
Holding Charges, ete. is admissible, inasmuch as the same
are the port services. The 1d. counsel further urges that this
Tribunal placed reliance in the case of SRF Ltd. Versus
Commijssioner of Central Excise, Jaipur reported at 2015-
TIOL-224 1-CESTAT-Delhi held that if the documents provide
the necessary particulars as required under Rule 4A of
Seivice Tax Rulcs, 1994, merely because the documents are
delﬁit notes, the refund cannot be denied at the end of the
service recipient. Provider of services at port of export paying
tax under Business Auxiliary Service (BAS) is no ground to
deny refund by insisting that services ought to have been
rendered under the head ‘port services.’

5. it is further urged that so far port services are
concerned, in the case of SRF Ltd. Versus Commissioner of

Central Excise, Jaipur (supra), this tribunal observed that the
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phrase ‘any person authorized by port/airport’, which is used
in the definition - as there is no procedure of specifically
authorizing a service provider to undertake a particular
activity while there may be restriction on enfry into such
areas and the authorities often issue entry passes or identity
cards, airport/port authorities seldom. issue
authority /permission letters to a service provider authorizing
him to undertake a particular task. ’I‘hus., all services
provided entirely within the port/ air\port premises would fall
under port services. Specific direction from the port or airport
authority is not a precondition for the levy. The Id. counsel
further urged that the Board, in its Circular dated
12/03/2009, has clarified that granting refund does not
require the verification of registration of service provider and
refund can be granted if otherwise in order. The learned
counsel further states that there is no dispute with regard to
receipt of the concerned services in the course of export of
their products. None of the documents produced before the
authorities below have been found to be wrong or untrue. In
this view of the matter, she prays for allowing the appeal with
consequential benefits.

6, Heard the ld. A. R. for Revenue, who relied on the
impugned order.

7. Having considered the rival contentions and on perusal
of the facts on record, I find that the reasons for refusiﬁg

refund are not tenable. In view of the law, as it is described
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and/or clarified by the Board's Circular in the course of time,

as hereinabove discussed and or placed by the Id. counsel for

the appellants. In this view of the matter, I allow the appeals

and set aside the impugned orders. Further, | direct the

Adjudicating Authority to disburse the refund with interest as

per rules, within a period of 60 days from the date of receipt

of a copy of this order.

Ansari

(Dictated and pronounced in Court)

-Sd/-
{(ANIL CHOUDHARY)
Member(JUDICIAL)
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