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IN THE CUBTOMS, EXCISE & SERVICE TAX AFPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. |

ARPEAL Nos.ST/646/2009-CU[DB] & §T/52262/2014-CL[1H]

(Arising out of Order-in-Origlnal No. KNP-EXCUS-000-COMA027-13-14
dated 21/01/2014 (In Appeal Mo, ST/32262/2014-CU{DB]) and Crderin-Origingl
No. 2/Commissioner/MP/2009 dated 05/05/200€ (in Appeat No. 8T/646/2006-
CUIDBD both passed by Commissioner of Central Pxcise & Service Tax,
Kanpuy)

M/s Asholin Auto Sales Lid, Appellant
Vs,

Commissioner of Central Excise, Kanpyy Respondent

ARpesranec,

$hei B.L, Narasimhan (Advocate) &
Shri Atul Gupta (Advoeale) for Appellant
Shri Pawan Kumar Singh (Supdt.)} AR, for Respondant

CORAM:
Hou'ble Mr. Anil Choudhary, Member (Judieial) e K \
Hon'ble Mr, Anil G, Shalkarway, Member (Technieal) ; o

Date of Hearing ¢ 27/06/2017
Dgte of Decision 3 2700672037

FINAL ORDER MO R 6T 77 8 @Lﬁ/%% T

Per: Anil Choudhary

The issue in these appeals by the assesseg is whether
Servios Tax under the categery of Busingss Auxiliary Services
have been rightly demanded on sales and other incentives
received from Tala Métara, Commission received from
banks/finamiérﬁ, jevy of Service Tax om hire purehase
Cammission/other charges, Job-wark eharges and demand of

Service Tax on Freight earned from Tata Motors Limited.



3 APFRAL R BT/ 0/ 20000 U &
ST/ BR63/ MCUR)

2. The appellant Ashoka Auto Sales Ltd. at Agra is
registered for payment of Service Tax under various categories
of service inchiding BAS. It appeared to Revenue that the
appellant is receiving commission for arranging loans for the
customers and also sales and other inecentives from Tetg
Motors for promicting or marketing the gosds but are net
paying any Service Tax on the said Business Auxiliary
Bervives. Accordingly, show tause notice dated 3w Detober,
2008 was issued for the period 1 July, 2003 to 31 March,
2007 by invoking extended, petiod demanding Bervics Tax on
sedes  and other incentives recsived [rom Tate Motors,
commission received from banks/{inenciers  and  hire
purchase commission and other cherges received from TATA
Motors under the eategory of BAS, Bimjlarly, show cause
notice dated 22 October, 2012 was alse issued mvolking the
extetided period for the period 2007-08, 2008-09, 2009-10
and 2010-11 wherein in addition to the demand of Service
Tax on1 sales and other incentives, commission received from
banks and financial ingtitutions, et,, Service Teax was also
demanded In respect of Job-werk and Freight from customers
a8 reflected In the final sooounts of the appellant, The shiow
cauge notices were adjudicated on contest and the proposed

demands were confirmed and further amount already

:':deposit'ecl was appropriated and penslty was imposed under
Bection 78{A), Section 76, Section 77 and Section 78 of the

Act, Being aggrieved by the adjudication orders passed by the

{



\ APREAL Moas ST/ 66/ 2008 CU0R] &
: ST/530672/ 201 Q:CUKDR}

learned Comimissioner, the appellant is before this Tribunal.
3.  The learned Counsel for the appellant urges that se f{ar
as the sales and ather incentives received as a dealsr of TATA
Motors Limited is concerned, there is no element of service
involved in the sald transaction, The manufacturer, Tata
Motors during the beginning of the financial period issues
their incentives or disgount poliey or scheme on the number
of vehicles purchased and/or sold by the appellant and other
dealers and such ingentives earned is in the natupe of trade
diseounts whelly attributable to the trading aectivity an'd as
such, demand for this activity is nat taxable under the Service

Tax provisions,

4. The second issue is regarding commission received from
banks and financial institutions, The learmned Counssl
explains that they have not provided any service to the sald
banks/financial institutions, They have anly provided
pepmission or undsfined table space in their promises to the
hanks and financial instifutions se as to fagilitate the
availability of lean facility to the buyers of the vehicles, Since
only such facility is provided, there is no ¢lement of Business
Auxiliary Service as neither they are marketing any services of
client nor they are personally involved in assisting the
hanks/financial institutions, The banks and/or finangial
institutions gave some incentlve or comuymission to the

appellant on the husiness gensrated hy thelr own eliorts,



4 APEEAL Nos ST/ 616/ 2009:C0 [138) &
ST/53262/2M4.CL{D

which is by using the premises of the appellant, At best, it
may be in the nature of Business Support Service but the

sarig sannct be Business Auxiliary Service.

8. Seo far the issus of receipts under hire purchasée
commissiori/other charges is coneerned, it is explained that
the stafl’ of the appellant assist their customers in
documentation, insurance and registration of the vehicles and
sornetimes in filling the formis, for hire purchase. The lesrned
Counsel states that so far the documentation charges are
dorigerned, these are received from the buyers of the vehicles.
When & customer approaclivs the appellant for purchase of
vehicles certain formalities have to be complied with,
including insurance of the vehicle, registration of the vehicle,
gte., wlich are pre-requisites under the Motor Vehilcle Act
which provides that no vehicle will be issued a Gate Pags from
the premiges of the appellant wntll and unless such
formalities relating to insurance and registration are ¢omplied
with., The appellant helps the customers in completion of the
documnents and in  getting the vehicle registered and
conﬁpleting the formalities, Thigs amount received from the
~ buyers of the vehisle, is not for promoting anybody’s
: Business. In lisw of suelt services, cvertain charges are

eollected  directly from the customers or buyers of the

vehitlen. Further, thess servises are rot provided on behalf of

any third person. [%(\U.S}””\



APPEAL Nog 8T/ 646/ 200-CUIDE] &
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6. S0 far as the re-pessession charges are concerned,
when the vehicles are sold by the banks or financial
institutions on financing, in case of default by a customer in
repayment loans ar installments, the vehicles are repossessed
by the concerned {inancier, who keeps the vehicles in the
appellant’s yard for convenience and nothing is charged by
the appellant from the said financier on this account.
Repossession charges are directly oollected from the
customers/vehiele owners for using the space of the
appellant, which are in the nature of parking charges for the
period the vehicles is lying in the appellant’s premises and
not for any service provided to the banks/financiers. Thus,
there is no element of service provided te any banks and/or
finanecial institutions and neither the repossession charges
nor the dopumentation charges are received from any banks
and/or financial institutions and as such, the same ave not

chargeable to Service Tax under BAS,

7. In the appeal Ne, $T/8226/2014, there are two
additional grounds relating to levy of serviee or job werls and
freight from sustomers. Se far the job work is congerned, the
allegation of the Revenue is that from the scrutiny of the
profit and loss aecounts for the period 2007-08 to 2010-11, it
was found that the appellant had received income from the
Job work during the period and it was also abserved that they

had recelved insome from the freight under the two heads-
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freight received’ and Treight received on transport vehicle
(flogistics)’. On being asked by the Audit Officers regarding
supporting decuments and/or clarification agairist these
income received from Job work and Freight received, Freight
received on transport vehicle ~ logistics, the _appe‘llant did not
provide these documents to the Audit Officers on the spot nor
at a later stage during investigation. Accordingly, it appeared
that Freight received is in the nature of receipt as a Goods
Traneport Ageney as defined urder Section 65(50h) of the Act.
&  Fuarthier, it appeared that the job charges_ as found frem
the profit and loss accounts was also taxable under BAS, as
BAB provides for any serviee in relation to prothoting,
marketing or sale the goods for or on behall of the client and
thus, nature of job work under taken by the party was also
covered. Learned C.ounsel' explained that so far job work
charges are concerned, the same service charges received by
the appellant for provision of services as an Authorized
Bervice Btation and it was further explained that the sald job
charges are in respect of servicing of commercial vehicles
whichi is not taxzable under the category of Authorized Service
Btation. So far providing of service non-commercial vehicles

care concerned on such job charges, the appellant have

already admittedly depositad the tax.

9. 8o far the Freight sarned is concerned, it is explained

that the appellant is ot covered under GTA as defined unhder
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57 /52263/ 2014-CU{DB)

Section 65(80b) of the Act, which defines GTA as — "Goods
Transport Agency means any psrson who provides service in
relation to transport of goods by road and issues consignment
notes, by whatever name called”. Learned Counsel further
states that ad_mittec}ly the appellant have net issued any
consignment note and as such no Service Tax can be
demanded from them as a GTA, What the appellant has done
is that they have transported the vehicles in their own trucks
from the factory or depot of Tata Motors mainly to their own
premises for trading. For this work, the amount of freight,
Tata Motors normally incurs have been paid to the appeltant.
But, in absence of any ecnsignment note being issued by the
appellant, the said work/service is not taxable under the

classgification of GTA.

10. Learned Counsel further urges that it is evident from
the face of the show cause notice that all the transactions on
which Service Tax have been demanded, have been duly
recorded in thé hooks of accounts ordinarily maintained by
the appellant and there is no slement of any coneealment or
suppression on the part of the ﬁpp@llant, 0 this view of the
matter, the invocation for extended peried Is untenable,
Further, the second show cause notice is also in the teeth af
the ruling of Hon'ble Supreme Court in the case of Nizam

Sugar Factory v/s CCE, A.P. 2006 (197) ELT 468 (SC).



g APPEAL Nos.5T/836/ 500900 &
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11, The lesned AR for the Revenue has relied on the

implagned order,

12, Having considersd the rival conttentions; we find that so
far the sales dnd other ircentives are eoneerried the sare are
in the nature of trading receipts received by way of trade
discounts and as such not teriable, S0 far as the commission
received from batiks and fnerical institutiohs are convurrsy,
the relationship betw:'eez{tl’ja apﬁel’lant and the bariks and/er
finsncial nstivations is on ‘Principle to Piinuipls basis’, Rowh
are prometing ecach other business, The appellant is
interested in sale of e vehicle whereas e firiancial
institutions or banks are interested in disbursement of loan
for earning interest. Therefore, no particular activity done by
the appellant is identified vide has the element of promoting
the business of such barley and institutions save and exgept

permission t6 use thefr premises or table spaos,

18, We hold that incentive or dissount or commission
received from the banks and institutions does riot laad to the
conclusion that the appellant provided service to thent. At the

most, it may be in the nature of bBusiness SUPBort service

which is not the case made out in the BUN. Accordingly, we

hold that Service Tax is not payable on  commission

Barik/ franeial institutios, | U{{’L/\
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14. 8o far the hire purchase commission is concerned, we
hold that the such charges are being received from the buyers
of vehicles for assisting in registration insurance ete. of the
vehicles which is an essential requirement under the Motor
Vehicle Act and the said receipts are not chargeable to Service

Tax.

18, SBimilarly, the repossession charges received by the
appellant credited under ‘other charges' in the profit & loss
accounts are not tenable as they are received by the owners of
the vehicle, whose vehicles are repossessed by the financiers
and for safekeeping are entrusted to the appellant. For such
serviee or parking, the appellant received an amount from the
vehicle owners which we hold is not taxable under BAS.
Further, these receipts are on prineiple to principle basis and

on that score also are not lable to Service Tax.,

16. 3o far as the job work charges are poneerned, we find
that the learned Commissioner has himself held that the
same is not taxable under BAS but under Authorized Service
Station charge, which was not the case made out in SCN and
as such the demand of service tax on these charges is not
tenable. Further, we hold that the receipts for service of
commercial vehicle is not taxable under the category of
Authorized Service Station’. So far the Freight received from
customers/Tata Motors is concerned, we hold that esgential

element of GTA that issuance of congignment notes was not

/é\—\}“\



16 APBEAL NusBT /046 S009:CU[ D] &
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done by the appellant and thus, the same cannot be liable to
Qsivice Tax a8 a GTA. Accordingly, no Serviee Tax is payable

o1 this score also,

17, Thus, we allow these appeals on merits and set aside
the impugned orders, As we have decided the appeal on metit,
we lsave the pround of Bmitation open, The appeliant shall be

sntitied for the consequeritial Berefits B ascordarnos with law,

(Dictated and pronounced in Sourt)

L4/ 5d/-
(ANIL G, SHAKRARWAR) {ANIL CHGUBHAR’Y}
amber (TREHNIGAL) Viember{JUBDICIAL)
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