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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No.ST/705/2009-EX[DB}

Arising out of Order-in-Appeal No.110-112-ST/LKQ/20608 dated 11.05.2006
passed by Commissioner (Appeals) Custams, Central Excise & S, Tax, Lucknow.

M/s Saraswati Traders
CAPPELLANTS)

VERSUS
Commissioner of Central Excise & S.T., Lucknow

L RESPONDENT (S}
APPEARANCE

Shit Dushyant Kumar, Consuitant for the Appeliant (s)
shri D.K. Deb, Asstt, Comm. (AR} for the Department (s)

CICARA M
4

HON’BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER {TECHNICAL)

BATE OF HEARING & PRONGUNCEMENT:  (1.02.2017

FINAL ORDER NO.- Hol &8 /2017

Per Mr, Anil Choudhary :

The issue in this appeal is, whether the appellant who have
done the Erection and commissioning of towers for BSNL, wherein
they also used some materials like Sand, bricks, rods, steel, morior,
paint etc. whether they are liable to service tax under the category
‘Brection, Commissioning and Installation Service’ under Section 65

i, af the Finance Act or whether the work or service performed by

T

them is classifiable under the Head ‘Works Contract’ and accordingly
they are not liable to Service Tax for any work done prior to
01.06.2007 and subsequently they are not liable as there is ng
proposal in the SCN to levy tax under the Mead *works contractl’,
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Admittedly, the appellant is registered under the provisions of Sales
Tax aise having Tin No.09152303397 with the Sales Tax Authority at
Lucknow. It is further evident from the copy of invoice produced in
the course of hearing that the appeliant have also billed BSNL for
cost of laying of PCC, providing, bending, fixing and placing coid
twisted bars, providing and laying of cement and concrete mixture
for slab, beam and column hase, brick wark for shuttering and
centering etc, Admittedly, the appellant have used materials in the

execution of their work done for BSNL. According to the*‘ordemn--

Original, the appellant had made a specific claim in responhse to the
show-cause nolice that they have also utilised materials in the
execution of the work for BSNL, ang BSNL have only provided tower
steel (in folding condition) along with its nuts and bolts. The
appellant have also categorically stated the value of meaterial used
by them in thal the execution of the works contract during the
refevant period, totaling Rs.99,02,236. It have been further noticed
that there is no proposal in the show-cause-notice for levy of tax

under the category of works contract,

Heard the parties.

A

ty
In view of the ruling of Hon'ble Supreme Court in the case of Larsen
and Toubro Ltd., reported at 2015 (39) S.T.R 913 (5C) wherein it
have been laid down that in any execution of work wherein
materials have been supplied and used in the execulion of the work,

it will be diassifiable under ‘'works contract’ service only. It has been

further held by the Apex court that no Service Tax is eligible prior to
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01.06.2007 under the Heading “wWworks Contract” or under any other
category of service, for ‘works contract, as it existeg  then,
Accordingly, we hold that the appeliant is not liable to pay cervice
tax under the category of ECIS prior to 01.06.2007. So far the work
done after 01.06.2007, although we Fiag that the same s taxabie
under the normal circumstances under the category of “woiks
contract’ but in absence of any proposat in the show cause notice Lo
tax the work alternatively under works contract’ service, we hold
that the appellant under the facts and circumstances is not liabie o
pay Service Tax in response (o show-cause-notice in guestion.
Accordingly, we set aside the impugned order and appeal is allowed.

The appeilant is entitled to consequential benefits, if any.

(Dictated and Pronounced in the open Court)
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Meniber (TECHNICAL) Member{JUDICIAL)
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