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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. ST/60779/2013-CU[ DB}

(Arising out of Order-in-Appeal No. 0T/STALKO2013 dated 11/09/2013
passed by Commissioner of Central Excise. Serviee Tax & Customs
{Appeals), Lucknow)

M/s Luxmi Enterprises Appellant
Vs.
Commissioner (Appeals), Customs, Central Excise & Service TAX,

Lucknow Respondent

Appearance:

Shei Sumit Wadhva (Advocate) Shri Devang Bhasin (Advocate)
for Appeliam
Shri Gyanendra Kumar Tripalti (AC) AR for Respondent

CORAM:

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

Date o7 Hearing ; 10/01/2018
Date of Decision ¢ J0/01/2018

FINAL ORDER NO, F0447% /2018

Per: Anil G, Shaklaarwar

Present appeal is arising out of Orderuin—Atigﬁb‘e.a,l_‘ff_'i\i_p.---:@’ﬁ
ST/LKO/2013 dated 11.09.2013 passed by Commissioner

(Appeals), Customs, Central Excise & Service Tax, Luackiow.

2. Brief facts of the case are that the appellants were
providing food prepared in appellant’s  premises and
supplying the same in boxes to the premises of Shri Ram
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APPEAL No. ST/60779/2013-CLi| D8]

Swarcop Memorial College of Engineering and Management,
Lucknow. Some correspordence was exchanged between
Revenue and appellant. Appellant through letter dated
13.09.2010 informed Revenue that food was supplied to the
said college as Tiffin service till financial year 2007-2008 and
that food was prepared at appellant’s premises, packed and
supplied to hostel. Revenue entertained a view that the said
activity was covered by definition of Outdoor Catering Service.
Therefore, a show cause notice dated 28.09.2010 was issued
to the appellant demanding service tax of Rs.2,41,587/-
under the category of outdoor catering service for the peried
from 01.03.2006 to 31.03.2008. The said show cause notice
was adjudicated through Order-in-Original dated 02.09.2011

wherein the learned Original Authority has held as follows:-

“From the above agreement, it is evident that the party
has provided Tiffin service, i.e., packed food to the students of
the institute, this fond was not made in the mess/canteen or
any space provided by the institute. Although, as per
agreement, the food was prepared at the place of the party and
the same was delivered on the basis of cost of food and no
other charges were paid to the party by the institute during the
tiffin supply period. The food was supplied @ Rs.! 700/ - per
tiffin per month or Rs.1870/- per tiffin per month as the case

may be agreed upon in the agreement.
I
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3 AFPPEAL No, ST/G07792013-CLITIE)

The circular ne. 332/82/97-TRU dated 24.09.1997 also
clarifies that sale of food across the counter, as in fast food
Joints/ restaurants or serving of foods in a restaurant/ hotels do
not fall within the ambit of outdoor catering, nor does mere free
delivery for delivery at a nominal cost to cover transportation
charges) of food by a fast food joint, restaurant ete. shall be
subject to Service Tax as in such cases there is no service

element and only a mere sale of food.

The supply of food in Tiffin by the party to the institute
may be termed as sale of food across the counter or mere free
delivery. The allegation in the Show Cause Notice that
preparation of food within the premises of the party and supply
of the Tiffin packed food was not possible for a family to
provide Tiffin Service in Tiffin Carriers for large number of
persons at a time prescribed by the Institute is based on
assumption and presumption and it is not supported by any
evidence. Further, the notice failed to put forth any evidence as
to what amount of manpower was engaged in making the said
food and which premises was utilized for preparing the
requisite quantum of food by the Party. Mere carrying a large
quantity of Tiffin food packed by the Party at thew own place
and supplied to the Institute is not covered in the definition of
Qutdoor Catering Services and therefore does not fall in the

ambit of Service Tax. The considerations received by the party
£,
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4 APPEAL No. ST/0779/2013-CUIDB]

for supply of Tiffin packed food from the Institute cannot be

held as value of taxable service.

From the above I hold that the party has supplied tiffin
packed food w.ef. 01.03.2006 fo 31.03.2008 on which no
Service Tax was leviable, and therefore, the question of
recovery of interest under Section 75, penalty under Section 76

and 78 Finance Act, 1994, does not arise.

As regard penalty/late fee for non submission of ST-3
returns I find that when the service provided by the party does
not fall in the ambit of service tax no penalty is imposable

under Section 70 of the Act ibid read with Rule 7C of the rule.”

3 In view of the abovc findings the Original Authority
drop;:;'e({’ the demand. Aggrieved by the said order Revenue
preferred appeal before Commissioner (Appeals}. Learned
Commissioner (Appeals) through impugned Order-in-Appeal
has sel aside the said Qrderdin-Original dated 02.09.2011
and confirmed the demand and imposed penalty of equal

amount. Aggrieved by the said order appellant is before this

Tribunal.

4, Heard, learned counsel for the appeliant who has
submitted that in many other cases under similar
circumstances adjudication order passed were not reviewed
and in their case the order passed by Original Authority was

: ) goted ,
reviewed by Revenue. Further he pely on the Hon'ble Apex

A



g APPEAL Ne, ST/A0F792013-CLIDE)

Couwrt’s ruling in the case of Berger Paints India Ltd. vs.
Commissioner of Income Tax, Calcutia reported at 2004 (165)

E.LT. 488 (S.C).

5. Heard the learned AR who has supported the impugned

Order-in-Appeal.

0. Having considered the rival contentions and on perusal
of record we find that taking into consideration the terms of
agreement, activities of the appellant and CBEC Circular
dated 24.09.1997 referred by Original Authority, we find that
Original Authority’s order needs to he restored, since the
same 1is sustainable. We, therefore, set aside the impugned
Order-in-Appeal and restore the Order-in-Original dated

02.09.2011 and allow the appeal in above terms.

{Dictated and pronounced in Court)
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Sd/- Sd/-
(Archana Wadhawa) Anil.G. Shaklkarwar
Member (Judicial) Member{Technical)

Ankit




