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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH ; ALLAHABAD
COURT No. 1

APPEAL No. ST/70543/2016-CU[SM]
{Arising out of Order-in-Appeal No. 55-ST/APPL-AGRA/LKO/2016 dated

14/01/2016 passed by Commissioner of Customs, Central Excise & Service
Tax (Appeals), Lucknow)

M/s Kalyani Buildwell Pvt, Ltd. Appellant
Vs,

Commissioner of Customs, C.E. & S.T., Lucknow Respondent
Appearance;

Shri Shambhu Chopra, Advocate for Appellant

Shri Gyanendra Kr. Tripathi, Asstt. Commissioner (AR},  for Respondent

CORAM:
Hon’ble Mr, Anil G. Shakkarwar, Member (Technical)

Date of Hearing ; 12/01/2018
Date of Decision 12/01/2018

Per: Anil G. Shakkarwar

The present appeal is directed against Order-in-Appeal
No. 55-ST/APPL-AGRA/LKO/2016 dated 14/01/2016 passed
by Commissioner of Customs, Central Excise & Service Tax

{Appeals), Lucknow,

2. The brief facts of the case are that the appeliants were
issued with a show cause notice on two grounds, one was
short paid service tax on ‘Renting of Immovable Property

Services’ and another was short paid service tax of
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Rs.6,40,460/- on construction of ‘Residential Complex
Service’. The proceedings culminated into the passing of
impugned Order-in-Appeal. In Para-11 of Order-in-Appeal
Learned Commissioner (Appeals) has held that service tax
liability in respect of ‘Renting of Immovable Property Service’
for the period covered by said show cause notice dated
16/04/2013 was Rs.25,54,666/- and the same was deposited
by the appellant before the issuance of show cause notice.
The Learned Commissioner {Appeals) has further recorded
that request of appellant for refund of Rs.11,62,889/- being
excess amount of tax paid by them cannot be considered at
that stage. Further, in respect of demand of service tax for
Residential Complex Services’ amounting to Rs.6,40,460/-,
Learned Commissioner (Appeals) has recorded that the short
paid service tax was. paid by the appellant before issue of
Order-in-Original. However, he has ordered the appellant to
pay penalty amount, 25% of the entire amount of
Rs.31,95,126/- {25,54,666+6,04,460) under Section 78 of the
Finance Act, 1944, Aggrieved by the said order, appellant is

before this Tribunal.

3. Heard the Learned Counsel for appellant, he has
submitted that interest on delayed payment in respect of
‘Renting of Immovable Property Service’ was paid before issue
i >3 et f
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of show cause notice. Therefore, as pzeeeeded under Sub-

section {3) of Section 73 of Finance Act, 1994 show cause
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notice was not to be issued in respect of any short levy in
respect of ‘Renting of Immeovable Property Service'. Further,
he has submitted that the Learned Commissioner (Appeals)
has held that the appellant had excess paid Rs.11,62,899/-.
Further, he has submitted that there was no suppression etc.
Therefore, penalty of 25% under Section 78 of the Act was not

imposable.

4. Learned A.R. for Revenue has supported the impugned

Order-in-Appeal.

5. Having considered the rival contentions and on perusal
of records, it is very clear that in so far as ‘Renting of
Immovable Property’ is concerned there was 1no need of
issuance of show cause notice. Therefore, question of
imposition of penalty on service tax of Rs.25,54,606/- does
not arise. 1, therefore, set aside the order in so far as it relates
o imposition of 25% penalty under Section 78 on alleged
shorl payment of service tax of Rs.25,54,666/- on ‘Renting of
immovable Property’. Further, in respect of short payment of
Rs.6,40,460/-, 1 remand the matter back to the Original
Authority with a direction to examine whether excess paid
amount of Rs.11,62,889/- was paid before the ue date of
payment of service tax amounting 1o Rs.6,40,460/- and il yes
then in that event there was 1o need for issuance of show
cause notice, even for demand of short payment of service tax

on ‘Construction of Residential Complex Service’ under any
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other circumstances, original authority shall decide the
matter in respect of service tax on Construction of Residential
Complex Service in accordance with law. Therefore, by setting
aside the impugned Order-in-Appeal the matter is remanded

to original authority, as ordered herein above.

6. Accordingly, Appeal is allowed by way of remand.

(Dictated & Pronounced in Court)

Sd/-
ANIL G, SHAKKARWAR

(MEMBER TECHNICAL)
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