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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. i
APPEAL No. ST/70856/2016-5T{5M]

(Arising out of Order-in-Appeal No. 136-8T/APPL-LKO/MKO/2010 dated
12/02/2016 passed by Commissioner of Customs, Central Excise & Service
Tax (Appeals), Lucknow)

M/s Ram Nivas Singh Contractor Appellant
Vs,
Commissioner of Central Excise & Service Tax,

Allakabad Respondernt
Appearance;
Shri Dughyant Kumar, Consultant, for Appellant

Shri Gyanendra Kumar Tripathi, Assistant Commissioner (AR},
for Respondent

CORAM;
Hon’ble Mr. Anil Choudhary, Member (Judicial) %\Qﬂ

Date of Heariiig & Date of Decision : 12/03/2018

Per: Anil Choudhary
The issue in this appeal is, whether the Show Cause
Notice was validly served on the appel].anbassessé’é or
not.
2. The 1d. Counsel for the appellant have taken the
ground that the impugned order, inctuding the Order-in-
Original, is wholly without jurisdiction in absence of
service of Show Cause Notice on the appeliant. He,
further, points out that the Order-in-Original is silent as
to the manner of service of the Show Cause Notice, which
is an ex-parte order. The appellant had raised the issue

of Show Cause Notice before the Commissioner (Appeals)
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ot dppead No, 70356/16-SM

who was pleased to dismiss the ground observing that
under Circular No. 275/34/2006-CX. 8A,
dated 18/02/2010 the board has clarified that
Comumissioner {Appeals) continues to exercise the power
of Adjudicating Authority in the matter of assessment,
Further observing that the appellant have not disputed
the adjudication order on merits, the Appellate Authority
modifying the demand by reducing it, confirmed the
demand alopgwith penalty under Section 78 of the
Finance Act, 1994,

3. Learned A. R. for Revenue have supported the
impugned order. In order to ascertain the valid service of
show Cause Notice this Tribunal had on the earlier
occasion on 20/12/2007, directed Revenue to produce
the copy of the assessment record and/or the copy of
evidence of service of Show Cause Notice.

4. The assessment record has been produced before
this Tribunal in the course of hearing today. I find that
the draft of Show Cause Notice was prepared by the
Assistant Commissioner and forwarded to Joint
Commissioner on 25/09/2012, wherein it is mentioned
that the Show Cause Notice is required to be served on or
before 24/10/2012. Thereafter, the Show Cause Notice
has been issued on 09/10/2012 under memo No. VI (ST)
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3 ST Appeal No. 70556/16-SM

Dem. {12) Adj. - 181/2012 dated 09/10/2012, wherein
the Inspector - Adjud_ica‘t:ion. has forwarded the Show
Cause Notice to the Assistant Commissioner - Central
Excise & Service Tax, Faizabad, for service. Further, the
Assistant Commissioner, Faizabad has replied to the
Superintendent - Adjudication, Allahabad by letter dated
05/11/2012, informing that the assessee — M/s Ram
Nivas Singh Contractor, was not available at his address
and could not be contacted on telephone and accordingly
in the presence of two independent witnesses the notice
has been served by affixation. The enclosed affizxation
report is dated 17/10/2012.

5 I find from the facts on record that it appears to be
a colourable exercise of power as regards service of the
Show Cause Notice by affixations. There is no attempt to
serve the notice in the normal process by registered post
or speed post. Further the service report prepared by the
Superintendent, Faizabad alsc does not contain any
pumber of atlempts undertaken to serve the notice
direcily to the assessee. Straight away upon receiving the
notice it has been served by affixture. Thus, it is writ
large on the face of the record that the Show Cause
Notice has not been served upon the appellant-assessec

and only so-called record of service of Show Cause Notice
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4 ST Appeal No. 70556/16-SM

has been prepared, which is against the provisions of law
and the rules, In this view of the matter, [ hold that there
is no valid service of Show Cause Notice, Accordingly, the
impugned order cannot be sustained and the same is set
aside. The service of a valid Show Cause Notice is a
condition precedent for assuming jurisdiction to pass an
adjudication order. Accordingly, the appeal is allowed
with consequential benecfits to  the appellant, in

accordance with law.

{(Dictated in Court)

Sd/-
{ANIL CHOUDHARY]
Member{JUDICIAL)

Ansari
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