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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. |

APPEAL No.ST/70796/2016-5T]SM]

(Arising out of Order-in-Appeal No. 379-ST/APPL-ALLD/LKOZ20106
dated 13/05/2016 passed by Commissinnu uf Central Fxeise, Varnnasi)

M/s Vishwanath Mishra Appeliant
Vs,

Commissioner of Central Excise, Luckatow Respondent
Appearange;

Ms Stuti Sagetr, Advocate for Appellant

Shri Gyanendra Kr. Tripathi. Assistant Commissioner (AR} for Respondent

CORAM:
Hon’ble Mr. Anil Choudhary, Member (Judicial) AL;}?‘*’\_.
\;:. .o
Date of Hearing : 18/12/2017
Date of Deciston PEAE2204 7
= /r"i
FINAL ORDER \().’7,f..(’.,,f..*;‘..-?,,‘r&.... L

Per: Anil Choudhary

Order-in-Appeal No. 379-ST/APPL-ALLD/LKO/2016 dated
13/05/2016 passed by Commissioner of Central Excise,

Varanasi.

2. The brief facts of the case are that the appellant was
providing wvehicle to M/s UPSRTC. Revenue collected
information from M/s UPSRTC about the amount paid to the
appellant for the period from 2005-06 to 2009-10. It appeared

to revenue that the amount so received by the appellant was
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consideration towards providing ‘Rent-a-cab Operator Service’
and was chargeable to service tax. Therefore, a demand cum-
show cause nouce dated 01.04.2010 was issued demanding
service tax  of Rs.5,14,524/- for the sald period, on
consideration of Rs.45,34,576/- received by the appellant.
The appellant submitted before the original authoerity that
appellant was entitled for abatement of 60% assessable value
wnder Notification No.9/2004 dated 09.07.2004 and 1/2006-
ST dated 01.03.2006 and that under Notification No.6/2005-
ST dated 01.03.2005 the abated value is eligible for small
scale exemption and therefore, appellant was not required to
pay any service tax. The issue was adjudicated through
Order-in-Original  dated 02.04.2014 wherein the original
authority dropped the proceedings against the appellant.
Aggrieved by the said order, appellant preferred appeal hefore
Commissioner  {Appeals}). The Learned Commissioner
{Appeals) has examined Explanation “B" of Notification
No.6/2005-8T dated 01.03.2005 and held that while arriving
at the aggrega.te value of taxable service under the said
explanation such sum is to be excluded which is exempted
from the whole of service tax and that in the instant case
under the said Notification No0.9/2004 and 1/2006-5T
abetment of 60% is allowed which does not amount to
exemption from whole of the service tax and therefore, the
whole of the consideration received by the appellant needs to

be taken into consideration while arriving at aggregate value
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of services provided. Aggrieved by the said order, appellant is

before this Tribunal.
3. Heard the parties and perused the said Explanation “B.

4. Having considered the rival contention and on perusal
of Explanation “B” to the said Notification No.6/2005-8T
dated 01.03,2005, 1 find that the said explanation authorizes
exclusion of consideration received towards providing service
which are exempt from whole of service tax leviable thereon.
On  perusal of the said Notifications No.9/2004 and
No.1/2006-5T, I find that 60% of the consideration received is
exempted {rom the whole of the service tax leviable thercon.
Therefore, 1 {ind that for the purpese of calculation of
aggregate value as per said explanation *B”, 60% of the
consideration received by the appellant for which exemption
was admissible, does not need to be taken into consideration.
We also find from the record that after excluding 60%
consideration, the aggregate value of clearance for the years
2007-08, 2008-09 and 2009-10 in the present case is within
the permissible limit for the exemption under the said
Notification No.6/2005-3T dated 01.03.2003, which exempts
taxable service from whole ol service tax leviable under
Section 66 of the Finance Act. 1994 |, therefare, hold that the

impugned Order-in-Appeal is not sustainable, f
T
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5. Therefore, | set aside the impugned Order-in-Appeal and

allow the appeal filed by the appeliant,

{Dictated in Court)

P

sdf-
(ANIL CHOUDHARY)
Member(JUDICIAL)
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