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-ﬂ;'N THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
) REGIONAL BENCH : ALLAHABAD

Appea!l No. : ST/50988/2015-CU{DB]

Arising out of OIA No. Appea{-I,MRT/MRT/B‘B-ST/ZO14 dated
16.12.2014 passed by Commr. (Appeals), Customs, Central Excise &
Service Tax, Meerut.

For approval and signature;

HON’BLE MR, ANIL CHOUDHARY, MEMBER {JUDICIAL)
HON'BLE MR. ANIL G, SHAKKARWAR, MEMBER {TECHNICAL)

1. Whether Press Reporters may be atlowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 1 No

9. Whether it should be released under Rule 27 of the
CESTAT {Procedure) Rules, 1982 for publication
i1 in any authoritative report or not? 1 Yes

3. Whether His Lordship wishes to see the fair copy

of the Order? : Seen
4. Whether Order is to be circulated to the Departmental o5
Authorities? I Yes l/\j ;
P
v
C.C.E. & 5.T. MEERUT-I
..APPELLANT(S)

VERSUS

KUMAR DRINKS PVT LTD.
RESPONDENT (S)
APPEARANCE

Shri D. K. Deb, Asstt. Commr. {D.R.) for the Department
Shri Abhinav Kalra for the Respondent (s)

¢ CORAM:
)
HON‘BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)
DATE OF HEARING & PRONOUNCEMENT : 03. 08. 2016

T"INAL- ORDER NO.~ 70205/ 9 0i




Per Mr. Anil Choudhary :

~The Revenue is in appeal against the Order-in-Appeal No.
Appeal-I,MRT/MRT/39-57/2014 dated 16.12.2014 passed by the
Commissioner of Central Excise and Service Tax, Meerut-1.
2.1. The brief facts of the case are that the appellant assessee is
engaged in providing the services of promotion and
marketing/distribution of various products of M/s. B.S.N.L. which
allegedly fall under the category of “Business Auxiliary Service” (BAS)
. in terms of Section 65(105) (zzb) of the Finance Act, 1994 éi\yhich

i
defines the term taxable service for ‘Business Auxiliary’ Serv‘lc‘{e as
“taxable service” means any service provided or to be provided to a
client by any person in relation to Business Auxiliary Service.
2.2. Based on an information that M/s. B.S.N.L., Muzaffar Nagar is
paying commission to their Franchisees, are not paying service tax on
the commission received for providing the taxable category of service-
promotion/marketing of various products of M/s. B.S.N.L. Officers of
Anti Evasion, Central Excise Division, Muzaffar Nagar asked M/s.
B.5.N.L., Muzaffar Nagar to furnish the copy of agreement in respect
of the appeliant.
2.3. The appellant assessee was also asked by the Officers O%A.E.
Div.~1, Muzaffar Nagar to provide the details of commission re'c‘eived
by them from B.S.N.L., Muzaffar Nagar, and the bills raised upon M/s.
B.S.N.L. They were also requested to obtain the service tax
registration and discharge the service tax liability. In response to the
summons from the department, the appellant provided the details
through letters dated 16.12.2011 and 11.05.2012. As per details
i
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3 Appeal No. ! ST/50988/2015--CU[DB]

s&l‘::mitted by the appeliant assessee, they obtained gross amount
during the period 58.03.2008 to 31.03.2011 and dguring the period
01.04.2011 to 31.03.2012 vide letter dated 11.05.2012 from B.S.N.L.,
attracting service tax liability. Thus, the appellants it appeared are
liable to pay service tax of Rs. 14,30,55%/-. On the amount of
commission received by them from M/s. B.S.N,L. towards
seliing/distributing B.S.N.L. SIM Card, recharge coupons, tariff
vouchers etc. to the customers.
5.4. Accordingly, a show cause notice dated 10.01.2013 was issued
to the respondent for recovery of Service ftax of Rs. 14,30,559/-
j_:nc!uding £ducation Cess & Secondary & Higher Education Cess
g%ongwith interest and penaities as provided under Section 76, 77 and
78 of the said Act were also proposed to be levied against them. The
adiudicating authority vide Order-in-Original No. 32/1C/M-1/14 dated
31.03.2014 Confirmed the demand of Service tax to the tune of Rs.
14,30,559/- under Section 73(1) of the Act along with interest under
Section 75 of the Finance Act, 1994. A penalty of Rs. 200/~ per day or
2% per month (whichever is higher) was imposed under Section 76,
Rs. 10,000/~ under Section 77 and Rs. 14,30,559/- under Section 78
of the Finance Acf, 1994 were imposed upon the party.
2.5. Being aggrieved with the impuaned Order-in-Original, the
.:if'__[fespondent filed an appeal with the Commissioner (Appeals), Central
Excise, Meerut-1. The Commissioner (Appeals) vide OIA No. Appeal-
I,MRT/MRT/39-5T/2014 dated 16.12.2014 has observed that M/s BSNL
has paid service tax on the face value of SIM cards, Recharge Coupons

etc. The Commissioner (Appeals) mainly relied on the CESTAT,

%



4 Appeal No. : 5T/50988/2015-CU{DBY

decision in the case of M/s G.R. Movers Vs, CCE, Lucknow reported in
2013(30)5TR-634 (Tri.Del.), and held that the party is liable to pay
the service tax on the commission paid by M/s BSNL to them, but
since, BSNL has already discharged the burden of payment of service
rax on the face value, therefore the party is not liable to pay service
tax again on the same value. Accordingly, the Commissioner (Appeals)
vide instant OIA No. Appeal-1.MRT/MRT/39-ST/2014 dated 16.12.2014
allowed the appeal of the party by way of setling aside the Order-in-

b
1

Original No. 32/)C/M-1/14 dated 31.03.2014. é._‘_r_
3. Learned A.R. Shri D.K. Deb, appearing for Revenue, has' t’Jrged
various grounds of appeal, which are as under :

(iy The impugned activities are not covered under the
category of Business Auxiliary Service ;

(iiy  The activity of sale and purchase of SIM/recharge coupons
is not a taxable transaction ;

(iii} M/s BSNL has discharged its burden of the service tax on
its branded items and service tax cannot be charged twice for the
same service which has also been held by the Hon'ble Tribunal, New
Delhi in service tax Appeal No.171/2007 in the case of Soutii East
Corporation Vs, Commr. ot Central Excise vide Order daled 25.&%{2007
(7009} 22 STT 446,wherein it has been held that the sald activily does
aol come within the ambit  of BAS and hence, the demand s nol
sustainable. Further, it is suizmitted that the issue has already been

settled as per the similar case of"M/s G.R.Movers Vs, CCEx., Lucknow

reported in 2013(30)STR-634 (Tri.Del.). _JL S
r/ 1
\/n’



5 Appeal No. : ST/50988/2015-CUDB]

Yy {iv) The penalty is not imposable as there is no evidence of

[

S
deliberate defiance of law.

5. The Id.C.A., Shri Abhinav Kalra, appearing for the Respondent,
relies on the impugned order and prays for dismissing the appeai filed
by the Revenue.

6. Having considered the rival contentions, we find that the
present matter is no longer res-integra and the same is decided in
favour of the Respondent by the precedent decision of this Tribunal in
the case of M/s South East Corporation Vs. Commissioner of Central
Excise & Service Tax reported in [2009] 22 STT 446 (Bang.-CESTAT).
. Respectfully following the ratio of the said judgement, we dismiss the

\bresent appeal filed by the Revenue and set aside the impugned order.

{ Dictated and pronounced in the open Court)

-Sd/- -Sd/- '
(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
Member (TECHNICAL) Member(JUDICIAL)
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