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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. ST/51667/2014-CU[DB]

(Arising out of Order-in-Appeal No, NOI/EXCUS/QUO/APPL/247/2013-14
dated 20.12.2013 passed by Commissioner of Central Excise (Appeals),
Customs & Service Tax, Noida)

M/s Skyline Motors India Pvt. Lid. Appellant
Vs,

Commissioner of Customs, Central Excise & Service Tax,
Noida Respondent

Appearance:

Shri V. S, Negi, Advocate, “for Appellant
Shri Devendra Nagvenkar, Additional Commissioner (AR), for Respondent....:

CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr, C. J. Mathew, Member (Technical)

Date of Hearing & Date of Decision: 18/11/2013

Per: Anil Choudhary
The Appellant, M/s Sky Line Motors India Pvt. Ltd., is in

Appeal against Ordér-in-Appeal
No.NOI/EXCUS/000/APPL/247/2013-14 dated 20.12.2013
passed by Commissioner of Ceniral Excise {Appeals),

Customs & Service Tax, Noida.

2.1 Brief facts are that the Applicant is a transporter
owning buses and engaged in the transporting facility under
the category of “Rent a Cab Scheme Operator Services” to the

unit located in SEZ and also to some educational institutions.
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n 2 A show-cause notice dated 17.10.2012, was issued for
the extended period of 2007-08 to 2011-12 as it appeared 1o
Revenue that the Applicants have not paid the service tax
amounting to Rs.7,07,439/-. As it appeared on the scrutiny of
record that the applicants have rented buses to Hospitals,
Guest Houses and some other Parties, but failed to pay the
applicable service tax. It further appears that in so far the
renting of their buses to M/s Thomson Press, a unit in SEZ,
no service tax have been charged nor paid. As it appeared to
Revenue that the said service is not fully consumed within
the SEZ and as such, the benefit would not be available
under Notification No.4/2004-ST dated 31.03.2004, which
was superseded by Notification No.9/2009-ST dated
03.03.2009 and further superseded by. Notification
Ne.17/2011-8T dated 13.03.2011, vide which it is specified
that the services received and used for authorized operator,
are wholly consumed within SEZ. Further, the demand of
Rs.2,44,665/- was proposed being the amount of service tax
short paid aiong with interest and further penally was

proposed under Section 76 & 78 of the Finance Act, 1994.

2.3 The Appellants contested by filing reply to the show-
cause notice and the show-cause notice was adjudicated by
the Order-in-Original dated 31.07.2013 confirming proposed
amount of Rs.7,07,439/- along with interest and other
amount of Rs.2,44,665/- was also confirmed along with

interest and the said amount was appropriated having been ]
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deposited vide Challan dated 22.06.2012. Further, penalty

under Section 78 of the Finance Act, 1994, was also imposed.

2.4 Being aggrieved, the Appellant preferred an Appeal
before the Id. Commissioner {Appeals) for an amount of
Rs.2,94,533/- on renting of buses to M/s Thomson Digital, a
Unit of SEZ, Rs.4,12,906/- on renting of buses for providing
service to the Educational Institute. The ld. Commissioner
{(Appeals) was pleased to dismiss the appeal vide Order-in-
Appeal dated 20.12.2013. Being aggrieved, the Applicant is

before this Tribunal.

3. The 1d. Counsel for the Applicant points out that the
rent-a-cab service provided to a unit in SEZ is fully consumed
in SEZ and the ld. Commissioner {Appeals) has erred in
observing that part of the service is not consumed within
SEZ, as transport facility provided is for transportation of the
employees of SEZ ie. from the Office to the Residence
(Located outside SEZ). It is argued that the services is
consumed by the Unit located in SEZ, as the benefit of such
service accrues, through the employee, is admittedly received
by the Unit located in SEZ. The Applicant also relies on the
ruling of the Division Bench of this Tribunal in the case of
Norasia Container Lines Vs. Commissioner of Central Excise,
New Delhi reported in 2011 (23} STR 295 (Tri.-Del.}, wherein
under the fact that the container is provided to the SEZ for
transport of raw materials from outside the SEZ to the Unit at

SEZ and also for transport of final product from SEZ to a
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D.T.A. Unit. It was held that the whole service accrues to the
Unit located in SEZ as on the harmonious reading of the
Notification 4/2004-ST which uses the expression “for
consumption of services” within such “Special Economic
Zone”, but at the same time also uses the expression “taxable
service provided to a unit of the SEZ”. In this context, Section
26 of the SEZ Act provides for exemption from service tax
under Chapter V of the Finance Act, 1994 on taxable services
provided to a developer or unit to carry on the authorized
operations in a Special Economic Zone. For the sald
purposes, the ruling in Norasia was also followed by another
Division Bench of this Tribunal in the case of Mahalakshmi
Travels Vs, CCEx.,C & 8.,Tax, Visakhapatnam I, reported in
2014 (34} STR 849 (Tri.-Bang.) wherein in similar
circumstances as in the case of the appellant, full waiver of

predeposit was allowed to the Applicant.

4, As regards the demand of Rs.4,12,906/- for providing
service to the Educational Institute, it is urged that the
Applicant had entered into transport confract for some
schools for transperting the students and staff to and fro from
the schoo! to the residence. For the sake of convenience, the
Applicant entered into an agreement with similarly situated
transporter, namely, The Sun National Transport Service to
the effect that both are engaged in transporting the staff and
the student of varicus schools and accordingly, agreed to

sharing of spare capacity for transport of the staff and the
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student of the school{s), with which they had entered into the
transportation contract. As admittedly transportation has
been done for the staff and the students of the school, the
demand is fit to be set aside. It is further stated that in view

of this appeal may be allowed.

5. The 1ld. DR. for the Revenue, relics on the impugned
order.

0. Having considered the rival contention, in terms of
Instruction No. 79 dt. 19.11.2013 issued by M.C. & 1. {D.C.},
SEZ Division, we find that rent a cab service is an approved
service for the unit located in SEZ. Accordingly, we hold that
such service is wholly exempted being prbv’ided to the SEZ
unit. So far the services provided to Educational Institute is
concerned, though a part of it is provided to or thr‘ough
another transporter, similarly situated, under the agreement
to share mutual spare capacity, it appcars that as the
services are admittedly provided for transport of staff and
student of the schools, the same appears to be permitted
exemption/not taxable under the definition in Clause 65 (20)
of the Rinance Act, 1994, In view of the said proviso, service
provided under rent-a-cab operating services for use by an
educational body imparting skill or knowledge or lesson on
any subject or field, other than a commercial training or
coaching centre, are not includible in the meaning of “cab”
and hence not taxable in the “rent-a-cab operator service”.

Accordingly, we allow the appeal and set aside the impugned

ZAN
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order. The appellant will be enti.tled for consequential relief in

accordance with law.

{Dictated and pronounced in Court}

—Cd— Q-

(C. J. Mathew) (Anil Choudhary)
Member {Technical) Member (Judicial}
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