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INTHE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. )

APPEAL No.ST/51714/2014-CU|DB]
With $T/Stay/52077/2014

(Arising out of Order-in-Appeal No. FOS/ST/ALLI20L3 dated 07/11/2013
pissed by Commissioner of Central Fxcise &  Customs (Appeals),

Allahabad)

Commissioner of Customs, C.E. & S.T., Allahahad Appellant
Vs,
/s Amwar Flectricals Respondent
Appearance:
shei Pawan Kumar Singh. Supdt (AR) for Appeltant
None. for Respondent
CORAM:
Honble M. Anil Choudhary, Member {Judicial)
Hon’ble My, Anil G, Shaldkarwar, Member (Technical)

Date of Hearing : 204062017

Date of Decision 200062017

FINAL ORDER NO=TT10588 /Qﬁﬁ .......... e &

PPer: Anit Chondhary

m-Appeal  Nooo JOSSSTALLDA2OTY dwed 0771172013 passed by
Comnusstoner of Central Excise & Customs (Appeals). Allahabad.

2, The revenue is in appeal against order of the Commissioner
{Appeals), wherein it has been held that the respondent-assessec is a

manufacturer and repairer of Transformers, is not liable to pay

service tax on the material components used in the repair of
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Transformers which has been separately billed, in the bills and
further Sales Tax/VAT have been paid.
3. The brief facts of the case are that the responaent was a

manufacturer and repairer of Transformers. Executes work mostly

undereonitract with various Electricity Boards dT‘ld\UHlt‘i vustomers:
They were paying service tax under the heading of ‘Management,
Maintenance or Repair Service’ on the labour compoenent and where
admittedly paying Sales Tax/VAT on the material component used in
the repair of the Transformers. It appeared 1o Revenue that the
respondent-assessee should also pay service tax on the material
compaonent, as service tax fs payable on the gross amount received or
charged by the service provider.

g, in the Order-in-Original, the Joint Commissioner have been
pleased to drop the proceedings, taking notice of the facts and also
Notification No.12/2003-ST dated 20/06/2003, which exempts from
the gross charges so much of the value of all the taxable services, as
is equal to the value of goods and materials sold by the service
provider to the recipient of‘_service? from the service tax leviable
thereon under Section 66 of the Finance Act, subject to condition
that there is documentary proof, specifically indicating the value of
the said goods and materials. It was atsq taken notice that the value
of items supplied to Purvanchal Vidyut Vitran Nigam Ltd. (PVVNL], is

shown in invoices separately, which is also an admitted fact in the
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SCN and further the assessee also paid Sales Tax/VAT under the State
Sales Tax Act on such value of materials. Thus, the respondent-
assessee  fulfils  the conditions under the said Notification
No.12/2003, and as such the value of materials is not exigible to

service tax. The contentions are also supported by the certificate of

Chartered Accountant and it was also noticed that the cost of
materials/goods were separately shown in the invoices,

5, Being aggrieved, revenue had preferred appeal before learned
Commissioner {Appeals) and the Commissioner {Appeals), after
examining the issue in details was pleased to uphold the Order-in-
Original relying on the ruling of Hon'ble Supreme Court in the case of
BSNL & Anr. Vs Union of India reported at 2006 {2} STR 161 {5.C.-L.8.)
wherein it have been clarified that Article 366 {29A), specially
provides a legal fiction in respect of works contract, where the word
‘contracts’ can be divided into two components, that is service
portion and sale of goods portion. in the instant case, as far as the
sale of goods portion is concerned, it is very clear that VAT or Sales
Tax has already been discharged. Thus, the respondent-assessee
cannot be asked to pay service tax on the value of the materials.

6. Heard the learned AR. for the revenue, who has supported the
grounds of appeal. The respondent-assessee is absent. As the issue is
covered by the precedent ruling of this Tribunal ruling of the Hon'ble

Supreme Court, appeal is taken up for disposat.
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7. Having considered the rival contentions, we find ourselves in
agreement with the findings of the learned Commissioner {Appeals)

that no service tax can be demanded on the material component,

L

used in the repair of Transformers, wher 1iin the invoices, material

have beenseparately tharged and Sales Tax/VAT have been paid on
the same. We also hold that Sales Tax and .Service Tax are mutually
exclusive,

8. Accordingly, we dismiss this appeal filed by revenue. The stay

application is also disposed of.

(Dictated in Court)

b
-Sd/- -Sd/-
(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
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