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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

AFPPEAL No, §T/70032 & 52701/2015-CU[DB] With
STAY Application No. : ST/Stay/51697/2015

(Arising out of Order-in-Appeal No. 14/ST/ALLID/2015 dated 11/02/2015
passed by Commissioner of Customs, Central Excise & Service Tax
{Appeals), Allahabad)
Ashok Kumar Tiwari (in Appeal No.8Y1/70032/2615), C.C. & C.E. &
S.T.-AHahabad (in Appeal No. ST/527101/2015)

Appellan{s
Vs.
C.C. & CE. & S.T.-Allahabad (in Appeal No. ST/70032/2015), Ashok
Kumar Tiwari (in Appeal No.ST/52701/2015),

Respondents
Appearance:
Shri Punit Kumar Upadhyay (Advocate) for Assessec
Shri Pawan Kumar Singh {Supdt.) AR for Revenue
CORAM:

Hon*ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

Date of Hearing : 26/04/2017
Date of Decision 26/04/2017

FINAL ORDER NO.....T 70 515 - #0518/

Per: Anil Choudhary:

from Order-in-Appeal dated 11 February, 2015% passed by the
Commissioner {Appeals) Customs Central Excise and Service Tax
Allahabad.

2. Heard the parties.



2 ST Appeal No. 70032 & 52701/15 &
Stay Application No. : 51697/15

3. We find that as per the grounds of appeal by the Assessec they
are agitating levy of service tax prior to 1¥ June 2007 under the head
maintenance and repair on the ground that for the subsequent period
i.e. after 1% June, 2007) The Learned Commissioner have held that the
Assessee is doing works contract and accordingly the work is not
classifiable under maintenance and repair afler 1 June, ‘20{}’}'. The
lcarned Counsel for the assessee urges that there cannot be two
classification for the same work prior to 1% June, 2007 and subsequent
from 1% June, 2007, in view of the judgment of Hon’ble Supreme
Court in the case of Commissioner, Central Excise & Customs, Kerala
v/s Larsen & Toubro Litd 2015 LawSuit (SC) 768. The learned
counsel further urges that from the works order on record it is evident
g vl

that the nature of work of fabrication and repairs /Enatel'iai component
and as such the Learned Comumissioner (Appeals) have erred in
holding and classifying the said work under ‘maintenance and repair’
to 1% June 2007.

4. | In the appeal by Revenue the ground is that the jearned
Commissioner {Appeals) have erred in classifying the work done after
1¥ June 2007 under ‘works contract’ and the same should have been
classified under ‘maintenance and repair’ only for the said period, as
heid by him for the prior period.

5. Considering the rival submissions and on examining the fa_cts
on the record, we find that it is admitted fact that appellants have also

used and supplied materials in execution of the work allotted by

Railways, which is in the nature of- replacement of moismreiﬁ



3 8T Appeal No. 70032 & 52701715 &
Stay Application No. 1 51697/15

separator in shop, engine crection and test shop, HTS and tool rooms
ete., wherein the list of materials is given along with quantity and unit
rate. Purtheir the work order/letter of acceptance gives the details of
material component and labour component. Further the payment texms
provide 80% payment on ‘material supply” and balance on completion
of the work, Further the condition provide .taxes and dutich- U.P.
Trade Tax @ 4% on supply portion and Income tax plus surcharge on
the total contract value shall be deducted at source from the bills.
Thus, it is evident that the said deemed supply of materials in the
execution of the works of contract has also been subjected to payment
of sales tax/VAT. In this view of the matter we hold the work prior to
1% June, 2007 is also classifiable under the classification under-te %’ /‘1‘\'{\
works contract as defined under Section 65(105) (zzm) of the Finance
Act. We further find from the definition of the works contract in the
Finance Act that the said definition excludes work in respect of
Railways. Further we find that Section 2(31) of the Railways Act,
1989 defines, “Railway means a railway, or any portion of a railway,
for the public carriage of passengers or goods, and includes-

(a) All lands within the fences or other boundary marks indicating the
limits of the land appurtenant to a raitway;

(b) All tines of rails, sidings, or yards, of branches used for the
purposes of, or in connection with, a railway;

(c) All electric traction equipments, POWEr supply and distribution

installations used for the purposes of, or in connection with, a railway;

A



4 ST Appeal No. 70032 & 52701/15 &
Stay Application No, : 51697/15

(d) AH rolling stock, stations, offices warehouses, wharves,
workshops, manufactories, fixed plant and machinery, roads and
streets, running rooms, rest houses, institutes, hospitals, water works
and water supply installations, staff dwellings and any other works
constructed for the purpose of, or in connection with, railway;”

5. From the aforesaid definition we find that Diesel Locomotive
Works Varanasi being a manufacturing facility of the railways or
Indian Railway is also includable in the definition of railway as per
definition hereinabove. Accordingly we hold that the work done by
the appellant for DLW is exempt under the definition of works
contract under the Finance Act. Accordingly we find that the show
cause notice is unsustainable, accordingly set aside the impugned .
demands. The appellant shall be entitled to consequential benefits in
accordance with law. The appeal by Revenue is dismissed. The Stay

Application also stands disposed of.

{Dictated and pronounced in Court)
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(ANIL G. SHAKKARWAR) {ANIL CHOUDHARY)
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