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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No, I

APPEAL Nos. ST/52761-52762/2014-8T[SM)

(Arising out of Order-in-Appeal No. GZB-EXCUS-000-APP-234-13-14
dated 18/02/2014 (in Appeal No. 87/52761/2014) and Order-in-Appeal No.
GZB-EXCUS-000-APP-233-13-14  dated 07/02/2014 (in  Appeal No,
ST/32762/2014) passed by Commissioner of Central Execise, Service Tax &
Customs (Appeals), Ghaziabad)

M/s Man Singh Mall Appellant(s)
Vs,

Commissioner of Central Excise, Ghaziabad Respondent(s)
Appearance;

Shri Rajesh Chhibber {Advocate) for Appellant(s)
Shri Pawan Kumar Singh (Supdt.) AR - for Respondent(s)
CORAM:

Hon’ble Mrs, Archana Wadhwa, Member (Judicial)

Date of Hearing ; 14/11/2017
Date of Pronouncement : .QIL./ 12,1827,

Per: Archana Wadhwa

Both the appeals are heing disposed of by a common

arder as the issue involved is identical,

2. As per the facts on record the appellant is owner of a
Mall and is registered with the Service Tax Department in
respect of various services being provided by him. As a result
of audit, it was found that the appellant was availing

inadmissible Modvat Credit en varicus counts to which the

@\w/_
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éppel!ant agreed and debited the same. Further, it was seen
that {1 respect of :eming of imimovable property, in cases
where the tenants were not paying service tax, the same was
riot belng deposited by him, However, on being pointed out by

the audit, the appellant deposited the short paid service tax.

3. In the above scenario the procesdings were initiated
against the appellant for confirmation of interest in respect of
The said shiow cause notice was raised By inveking the longer
period of Umitatlon. The notice also proposed. iviposition of

penaltiss,

4 The appellant contested the proposals on the issue of
t“iine bar as also on the issue of bonafide and sought
invobation of the provisions of Beotion 80. The Adjudicating
Authority, however, did not find faveur with the appellarit’s
contentions and confirmed the interest alongwith imposition

of penalties,

3. Learned advocate appearing for the appellant drew my
attention to the Hon'ble Delhi High Court deeision in the case
of Hindustan Ihsecticides Ltd, vs: Commissioner reported at
13 (297) BLT 332 (Del), laying down that the Iimitation
applies to the demand of interest also. Inasmuch as the

‘otice  sterids Issuwed by ihvoking the lenger period of

M/ -
e \rd _ ,w’fd
/
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limitation, the demand for interest is barred by limitation.

Accordingly the same is set aside.

In addition to the demand being barred 'b.:sf Hmitation, it
is also seen that no interest would be leviable on the reversed
credit amount, inasmuch as the same was lying unutilized in
the assessee’s Cenvat Account. The Hon’ble Karnataka High
Court in the case of Commissioner vs, Bill Forge Pvt. Ltd.
reported at 2012 (279) ELT 209 (Kar.) has held that if the
wrong credit availed by an assessee is not utilized, interest
liability would not arise. On this ground also, interest

confirmation cannot he upheld,

6. As regards penalty, I find that the appellant was not
depositing the service tax inasmuch as the same was net
being given to him by' the serviee regiplent. In such seenario
there could be a bonafide belief on the part of the appellant
that inasmuch as service tax has not been received by him,

he is under no legal obligation to deposit the same.

In any case | find that the sheort paid service fax was in
respect of “‘Renting of Immovable Property”. The said
service was under litigation before various High Courts and
was ultimately decided by the Hon'ble Delhi High Court in
favour of the Revenue, Section 80 Finance Bill, 2012 is to the
effect that if an assessee deposits the entire fax within the

period of six months {rom the date of receipt of assent of the
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President to the Finance Bill, 2012, the penalties would not
be imposable. In the present case the entire deposits were
made irt the year 2010 itself. As such, rio penalty is required

to be imposed upon him.

7. In view of the above, the interest confirmation and
penalty imposition is set aside and appeals are allowed to that

extent.

(Pronowiiced in Court @1’1;.-.;..;’.{ ]Vj, 7 @’] -
- 3

d7-
{Arehsna Wadliawa)
Mermber{iudicial)
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