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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH: ALLAHABAD

SINGLE MEMBER BENCH

ST/Cross/51468/2015
ST/Stay/53203/2014
Appeal No. ST/52843/2014-CU{SM]

Dated of Hearing/decision: 05/9/2016

[Arising out of Order-in-Appeal  No, 172/ST/ALLD/2013  dated
31/12/2013 passed by Commissioner, Central Excise & Service Tax,
Allahabad, (U.P.}]
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Per: Anil Choudhary

The Revenue s in appeal against Order-in-Appeal dated
31/12/2013 whereby iE has been held that the respondent assessee
have admittedly used materials in the repair/rewinding and installation
work done for the principal and accordingly the cost of the materials is
fransferred to thelr principal under accretion, f'(-‘:lymg.c:n the ruling of
fonourable Supreme Court in the case of Imagic Creative Private Ltd,
Vs, Commissioner of Commercial Taxes [2008 (9) STR 337 (SC)] and

have accordingly held thabt ng service tax is payable on the material
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component, L
2. The revenue is in appeal on the ground thal the total cost of

repair package has been separately mentioned in different heads in
details provided by the respondent and VAT has been paid by the
respondent on cost of goods, but the said goods have actually not been
sald te the buyer as the invoice has been raised for the work of repair
dane under complete contract and complete repair package cost has
been charged by the parties. The Respondent was paying Vat on the
cost of goods or materials and Service Tax only on the labour charges,

thus have short paid tax.
Heard the parties

4q, On perusal of the document of contract between the respondent
and the principal, under the head service tax, it has been mentioned -
cervice tax shall be paid extra as legally applicable, This charge shall be
paid on 20% amount of the order/contract value, The conlract further

provides ali copper scrap generated in the course of rewinding and/ or
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repair shail be the property of the principal. Regarding sales tax under

the head CST, is mentioned - inclusive. The learned Comimissigner
(Appeals) a\fter appreciating the facts and considering the ruling’s of
honourabte Supreme Court particularly, Imagic Creative Pvio Ltd.
(supra) have observed that Rule 67 of the Finance Act. 1994, itseif
recagnises the fact that goods and materials would indeed be sold
during the course of maintenance or repair, Reliance is also placea on
L;_he ruling of honourabie Karnataka High Court in the case of Modi Xerox
&

ttd, versus State of Karnataka reported in 1999 (14) STC 424 (KAR)
wherein it is held, in Annual Maintenance Contract the supply of
materials can be considered a sale which are been affirmed by
honourabie Supreme Court. The Id. Commissioner also found that out of
the gross amount received Rs.1,75,53,314/- cduring the period under
dispute, the respondent paid service tax of Rs.7,64,879/- as against
total calculated amount of service tax of Rs.18,15,437/- meaning
thereby that respondent paid service tax on approximately 42% of the
gross value of the contract value. 1t was aiso noticed thal, as per the
C.A. Certificate produced, cost of materials including VAT incurred by
Ugc respondent during the period of dispute is Rs.94,11,693/- which
A

comes to around 56% of the tolal amount received minus the service
tax paid. Thus the ratio of payment of service tax is about 40% of the
gross receipts. Accordingly learned Commissioner (Appeals) held as

follows: -
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I hold that in any Anoual maintenance Contract the
materials and spare parts etc. which have been used in
the course of the mainténance service are definitely to
he considered as soid and when sales tax has been paid
on the value of such goods, cimultaneously ang cannot
charge them Lo he service tax, The certificate of
Chartered Account furnished by the appeilant 2isc
depicts that they have purchased the material utilized
on payment of VAT in view of these clear lega!
provisions, there is absolutely no justification for levy of
gervice tax beyond 40% of the value of the Lctak
contact. 1 would like to state that the data provided by
the appeliant shows that the adoption of 40% of the
value of the cantract towards value of services
rendered appears to be reasonable in the light of the
payment of sates tax on the 60% value which has also
heen accepted. Therefore, the instant valuation and
payment of service on 472% of Contract values cannot
he said to be arbitrary. In these circumstances, 1 do
not find any meritin the impugned Order-in-Original,
Since, the demand of duty s not sustainable the
demand of interest, penalty etc, also are not justified.
Hence, 1 allow the appeals with conseguential relief.”
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5. Under the aforeme ntioned facts and CIFCUMMS rances, 1 find that
the td. Commissianer (Appeals) has rightly held that there is transfer of
materials in the repatr and maintenance done DY the respondent
assessee  and accordingly no service tax is eligible an the same,

accordingly 1 dismiss the appeal of revenue and uphotd the order in

ar
L.’(-5
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