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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No.

CROSS Application No. ST/CROSS/50667/2015
With STAY Application No. ST/Stay/53212/2014
In APPEAL No. 57/52852/2014-CU[DB]

{Arising out of Order-in-Appeal No. 168 & 169/ST/ALLD/2012 dated
311272013 passed by Commissioner of Central Excise, Service Tax &
Customs (Appeals), Allahabad)

Commissioncr of Central Excise & Service Tax, Allahabad

Appellani
Vs.
M/s Nisha Enterpriscs Respondent
Appearance:
Shri Sandeep Kumar Singh (Dy. Commr.) for Appellant
Shri O.P. Shukla (Advocale) for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

Date of Hearing : 11/10/2017
Date of Decision : 1171072017

FINAL ORDER NO=71280/2017 .

Per: Anil Choundhary

Ly

Revenue is in appeal against the impugned Oldm—m~
Appeal, wherein the learned Commissioner (Appeals) have
held that the respondent-assessee was engaged in
maintenance and repair services provided to the principals.
Service tax have been demanded on the gross value of service
provided, which includes the material component also. It have

been held that the appellant is entitled to deduction of the
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material component used in providing the service of
maintenance and repair, more particularly taking notice of
the fact that the appellant have also paid VAT/Sales Tax on
the material component. However, the learned Commissioner
(Appeals) although have observed that accordingly the tax
liability needs to be re-determined and if any amount is found
further }_3é}fable, the same shall be paid and further the
respondent-assessee shall also be lable fo penal action as per
quantum of service tax short paid. I-{owever., he neither
determined the balance amount payable/refundable nor he
have remanded to the Adjudicating Authority for the final
determination of quantum.

2. Heard the parties,

3. Having considered the rival contentions, we approve the
impugned Order-in-Appeal. So far it has held that the
respondent-assessee is not liable to pay service tax on the
material component., We allow this appeal of Revenue by way
of remand for the limited purpose of re-determining the tax
hability in terms of the order of the Commissioner (Appeals). If
any amount is found further payable, the same shall be paid
by the respondent-assessee and if any amount is found paid
in excess the respondent-assessee shall be entitled to
refund/adjustment of such tax. Under the facts and
circumstances we hold that no penalty is excisable on the

respondent-assessee, A’\—cj_\

(/
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4. With these observations and findings this appeal is
allowed by way of remand in terms of the directions as
contained herein.

5. The respondent-assessee is also directed to appear
before the concerned Adjudicating Authority with a copy of
the calculation of tax to facilitate the recalculation of tax
lability if any. Cross Objection, Stay Application also stands

disposed of.

(Dictated and pronounced in Court) oD
-Sd/- : -Sd/-
{&NIL G. SHA!(I(ARWAR) {ANIL CHOUDHARY}
Member (TECHNICAL) Member{JUDICIAL)
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