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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. ST/57199/2013-CU{DB]
(Arising out of  Order-in-Original  No, 01-ST/Commr./2013  dated

29/01/2013 passed by Commissioner of Central Excise & Service Tax,
Kanpmu)

M/s Z. Square Shopping Mall Pvt, Ltd. Appellant
Vs.
Commissioner of Central Excise & Service Tax,

Kanpur Respondent
Appearance:
Shri I K. Mittal, Advocate &
Shri Hiren Sheth, Chartered Accountant, for Appellam
Shri Pawan Kumar Singh, Superintendent (AR), for Respondent
CORAM;
Hon’ble Mr. Anil Choudhary, Member (Judicial) J(L‘:
Hon’ble Mr. Anil G. Shaldsarwar, Member (Technical) :

Date of Hearing & Date of Decision:  24/07/2017

FINAL ORDER NO. 022712008,

Per: Anil Choudhary
The appellant-assessee is in appeal against the

Order-in-Original No. 01-ST/Commr. /2013 dated
29/01/2013 passed by Commissioner of Central Excise &
Service Tax, Kanpur, whereby Service Tax have been
demanded as short pald amounting to Rs.38,45,212/- {or the
period 1st April, 2010 to 30t September, 2010 and further
input service credit has been held to be inadmissible
amounting to Rs.69,95,300/- taken during the period from

2006 to September, 2010 under Rule 14 of Cenvat Credit
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Rules, 2004 and further the amount of Cenvat credit utilized
out of the above amounting to Rs.8,36,524/- was held to be
recoverable along with interest. Further, penalty is imposed
under Rule 15(1) of Cenvat Credit Rules, 2004 and further
penalty under Sections 76 of the Finance Act, 1994,

2. Being aggrieved by the said order the appellants are
before this Tribunal. So far the first issue Is concerned,
regarding short payment of Service Tax. The learned Counsel
have taken us through the various stay orders granted by
Hon'ble Delhi High Court & Hon'ble Supreme Court, wherein
one of the tenants of the appellant, namely M/s Lifestyle
International Pvt. Ltd., who had earlier moved before Delli
High Court and en being unsuccessful before the High Court
in their challenge to liability of Service Tax on the activity of
“renting of immovable property”, they had appealed before
Hon'ble Supreme Court. The said M/s Lifestyle International
Pvt. Ltd., was enjoying complete stay, before the Hon'ble High
Court and subsequently the Hon'ble Supreme Cowrt Dby its
order dated 14/10/2011 modified stay to the effect that M/s
Lifestyle International Pvt, Ltd., shall deposit 50% of the
Service Tax in dispute and for the balance 50% they shall file
‘Corporate  Scolvency Certificate’. There is no dispute,
regarding the compliance made by the said M/s Lifestyle
International Pvt. Litd., in terms of the order of Hon'ble
Supreme Court. The learned Counsel has further taken us to

the cerrespondence before the issue of Show Cause Notice
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3 ST Appeal No. 37199713

with the Department wherein they had explained the
situation that save and except, Lifestyle International Pvt,
ltd., have deposited the Service tax wherever applicable on
receipt basis, being prior to the period 2011, when the basis
of charge shifted from cash basis to accrual/invoice basis.
The Point of Taxation Rules came into effect from
01/04/2011. The 1d. Counsel further points out that one of
its tenant M/s Trent Limited (A Tata Enterprise) who run the
westsite store have subsequently paid the Service Tax to the
appellant and the appellant have also in turn deposited the
same with applicable interest. This fact is also taken notice by
this Tribunal in the Stay Order dated 01/04/2014 being Stay
Order No. SO/ST/51280/2014-CU[DB]. This Tribunal have
recorded as follows:-
“As regards duty demand of Rs.38,45,212/- 1d. Advocale
is not disputing the fact that they are hable to pay
Service Tax on the activity of “renting of immovable
property”. However, he submits that the Adjudicating
Authority has confirmed the demand based upon the
bills raised by them instead of quantifying the same on
the amount reecived by them. If the rent amount received
is taken into consideration, the total duty hability would
come to Rs.24,94,797/-. Out of the said demand, they
have deposited Rs.8,36,521/- from their Cenvat credit
account and Rs.4,94,245/- by cash. The same stands

informed to the jurisdictional Superintendent under the
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cover of letter dated 18/10/2013. As regards the balance
amount, he submits that their tenant had approached
the Hon'ble Delln High Court and subsequently Hon'ble
Supreme Court and in terms of the interim order passed
by the Hon’ble Supreme Court 50% of the Service Tax,
was required to be deposited. The same stands deposited
by their tenant, As such, he submits that no more dues
are required to be deposited in respect of the said
demand.”
3. The ld. A, R. is not disputing the contentions on this
point. Accordingly, we find that there are merits in the
argument of the appellant and there is no actual Service Tax,
which was short paid, The learned Counsel have also taken
us through the returns for the relevant period and have
reconciled the figures with reference to the Show Cause
Notice, and we find that there is no Service Tax short paid.
4. The next issue is regarding allowable of Cenvat credit on
certain inputs. In the Show Cause Notice, it has been alleged
that appellant have taken Cenvat credit since 2006 (prior to
start of business of renting of immovable property from May,
2010). The various services on which input credit was taken,
are  Construction, Architect, Erection & Installation,
Insurance, Advertisement, Chartered Accountant, Travel
Agent, Air Conditioning service, Security Services and Repair
& Maintenance, House Keeping & Telephone, ete. The learned

Commissioner have disallowed the Cenvat credit on the sald
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services aggregating to Rs. Rs.69,95,300/-on the finding that
a Single Member Bench of this Tribunal in the case of Venus
Investments Versus Commissioner of Central Excise,
Vadodara reported at 2013 (29) S.T.R. 72 {Tri. - Ahmedabad}
have held that the order of the Adjudicating Authority
disallowing Cenvat credit under similar facts and
circumstances was upheld following the CBEC Circular No.
98/1/2008-8T dated 04/01/2008. In view of the circular, the
id. Commissioner cbserved that the said circular clarifies that
input credit of Service Tax can be taken only if the output is a
‘wervice’ liable to service tax or are ‘goods’ liable to excise
duty; since immovable property is neither ‘service’ nor ‘goods’,
input credit cannot be taken.

5. The learned Counsel for the appellant states that this
issue is no longer res-integra and Co-ordinate Bench of this
Tribunal in the case of Oberoi Mall Ltd. Versus Commissioner
of Service Tax, Mumbai-Il reported at 2017 47y S.T.R. 292
Tri. - Mumbai), being Final Order dated 1770272016,
following the ruling of Hon'ble High Court in the case of
Cornmissioner Versus Sai Sahmita Storages Pvt. Ltd. reported
at 2011 (270) E.L.T. 33 (AP), mPortal India Wireless
Solutions (P) Ltd. Versus Commissioner reported at 2012 (27)
S.T.R. 134 (Karnataka) & Vamona Developers Pvt. Ltd. Versus
Commissioner reported at 2016 (42) S.T.R. 277 {Tribunal)
have held that for taking Cenvat credit, registration is not a

condition precedent. Credit of duty paid on inputs is available



6 ST Appeal No. 57199/]3

when the inputs are used for providing an ‘output service'.
Therefore, there is a need to satisfy that the inputs have been
used for providing an ‘output service’. In the case of ‘input
service’ the definition includes input services used by a
provider of taxable service for providing an output service.
Therefore, the definitions of input and input service are pari
materia as far as the service providers are concerned. That
being the position, the decision of Hon'ble High Court of
Andhra Pradesh in the case of Commissioner Versus Sai
Sahmita Storages Pvt. Ltd. (supra) would be applicable to the
facts and clrcumstances of this case also, the Hon'ble High
Court had taken the view that without use of Cement & TMT
Bars for construction of warehouses, assessee could not have
provided ‘storage’ and ‘warehousing service’. In this case also,
without utilizing the service, mall could not have been
constructed and therefore the ‘renting of immovable property
service’ would not have been possible. The issue involved is
squarely covered by the decision of Hon'ble High Court of
Andhra Pradesh in the case of Commissioner Versus Sal
Sahmita Storages Pvt. Ltd. (supra}.

6. The 1d. A. R. for the Revenue have relied on the findings
of the 1d. Commissioner on this issue.

7,  Having considered the rival contentions and on perusal
of the facts on record, we find that the issue of input credit, in
the facts and circumstances are squarely covered by the

ruling of this Tribunal in the case of Oberoi Mall Ltd. Versus
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Commissioner of Service Tax, Mumbai-II {supra). So far the
ruling of Venus Investments Versus Commissioner of Central
Excise, Vadodara reported at 2013 {29) S/T.R. 72 (Ir.
Ahmedabad) relied by the 1d, Commissioner pointed out that
the said order also was subsequently modified in favour of the
assessee  vide Miscellaneous Order No. M/1292/2012-
WZB/AHD, dated 27/07 /2012, wherein it was held that there
is error apparent on the face of record. The issue involved was
wrongly considered. Reliance is placed also in Mundra Port &
SEZ Ltd. & Vandana Global relating to availment of Cenvat
credit on input and capital goods whercas issue in the instant
case is availment of input service so involved,

8. Accordingly, we allow this appeal on both the issues
and set aside the impugned order. The appellant shall be

entitled for consequential benefits in accordance with law.

(Dictated and pronounced in Court)
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{ANIL G. SHAKKARWAR) (ANIL CHOUDHARY;)
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