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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. }

APPEAL No.ST/55763/2013-CU| DB
{Arising out of Order-in-Appeal No. 342-ST/LKO2012 dated 304072012

passed by Conwunissioner of Central Excise Service Tax & Customs
{(Appeals), Lucknow) '

Gambhir Construction Company Appeliant
Vs,

C.C.E. & 8. T.~-Lucknow Respondent
Appearance:

Shrl Vineet Kumar Singh (Advocate) & shii G.S. Bisht (Advocate)
for Appellant
Shri Sandeep Kumar Singh (Dr, Commyr JAR for Respondent

CORAM:

Hon'ble My, Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 05/06/2017
BPate of Decision : (5/06/2017

FINAL ORDER NO.. {0559 ( 2017

Per: Anil Choudhary

whether the service tax for the period 2004-05 to 2008-09
have been rightly demanded invoking the extended period
under the category of construction service/commercial and
industrial construction service under the admitted facts that

the appellant have executed a composite work with materials

o

in the nature of works contract.



2 APPEAL Mo S T/55763/2003-CUDE
2. The allegation in the show cause notice dated 21 April,

2010 is that the appellant is engaged in providing
construction  service and/or commercial and industrial
construction service and are providing the services to Bharat
Petroleum Corporation Limited, Lucknow, The basis of show
cause notice appears to be enquiry conducted by the
Department from Bharat Petroleum Corporation Limited who
i response by their letters dated 20t April, 2009 and 06
January, 2010 have given certain informations in response to
the Department’s letters dated 29 September, 2009, 07
October, 2009 and 03 November 2009. It is further alleged
that the appellant has been engaged in construciion of new
buildings, avil structure which is to be used primanly in
commerce or ndustries or intended for commerce or
industries like construction of Petrol Bunks, Canﬁpies ete at
I;etail outlets of BPCL, Thus, it appeared that the service
rendered by the appellant are classifiable as ‘construction
service’ under Section 65(30a) and ‘cornmercial and industrial
constr_uc{:i{:m service” under Section 65{25h) of the Act. As per
in.f()'n;lati'on recetved from BPCL-appellant have constructed
Petrdi Bunks, Canopies at retail outlets and the details of the
payments made to the appellants smce 2004-05 to 2008-09
were received from BPCL. On the basis of such data on the
gross payments received without allowing any deduction for
the material component, service tax is demanded amounting

to Rs.22,86,777 /- along with interest and further penalty was
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proposed under Section 70, 70(1) of the Act. In reply to the
show cause the appellant stated that the service provided by
them are covered in the service tax net, but due to lack of
knowledge they have not charged the service tax, against
work done during the period 2004-2005 and 2006-2007. It
was further stated that they have deposited the tax for the
last two years but as their accountant has left the job and not
handed over the records, they are unable to present their case

properly.

3. The proposed demand was confirmed on contest along
with penalty under various sections. Being aggrieved the
appellant had preferred the appeal before the learned
Commissioner (Appeals), and the said appeal has been
dismissed on limitation without going into the merit of the

case.
4. Heard the parties.

5. We find that so far the {ssuc of limitation is concerned
the appellant had preferred a writ application before Hon'ble
Allahabad High Court being MD No. 322 of 2013 wherein the
Hon'ble High Court of Allahabad vide order dated 15 January,
2013 had given liberty to the appellant to file an appeal before
this Tribunal within a period of one month from the date of its
order, with further observation that if in case such appeal is

preferred, the Tribunal shall entertain the same and decide
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on merits, expeditiously, preferably within a pertod of 4
months from the date of filing of the appeal. We find that the
appellant have filed the present appeal before this tribunal on
12 February, 2013, which is within the time granted by the

Hon’ble High Court.

0. So far the merits are concerned the appellant have filed
additional documents during the course of hearing which
contain their registration certificate under the U.P. Trade Tax
Act/Sales Tax and he has also taken us through the copy of
work orders, wherein they are required to execute the
construction works along with materials. We further find that
the contractee namely BPCL have deducted Sales Tax/VAT,
on the material :componqnt, at source and issued tax
deduction certificate under the State Vat Act. In view of these
Ifa(:ts it is ci'yste_a‘l--ckéar that the appellant have done works
contract winch’ ivas-mwt taxable prior to 1 June, 2007.
Further, we find from the show cause notice that there was
no preposal to cenfirm the demand under the category of
swork contract’ for the period I June 2007 and thereafter.
Under these facts, we find that in view of the ruling of Hen'ble
Supreme Court in the case of CCE and Customs Kerala vs.
Larsen & Toubro Ltd. reported at 2015 (39} STR 913, the
work done by the appellant is not classifliable under
‘construction  service’  or ‘commercial  and  industrial

construction service’. Accordingly, we find that the show

AN
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cause notice is not sustainable. Accordingly, we allow this
appeal and set aside the impugned orders. The appellant
shall be entitled for the consequential benefits in accordance

with the law.

_ (Dictated and pronournced in Court] e,
-Sd/- -Sd/-
(ANIL G. SHAKKARWAR) _ {ANIi, CHOUDHARY)
Member {TECHNICAL) ) Member{JUDICIAL)

Ankit .
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