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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No.ST/55934 & 26308/2013-CUIDB]

Arising  out of  Order-in-Crigingl  No.4 I/Commissioner/Noida/ 2012413 aared
16112012 passed by Commissionar, Customs, Central Excise & Saervice Tax,
MNaida,

Mis Prithvee Propmart vt Ltd. (in Appea!l No.5593 /2013 Y
Commissionar of Customs, Central Excise & B 50T, Noids. {in f\p real No, S430 ‘<,{/C1

-
APPELLANT(S

ek

|
E

VERSUS
Commissioner of Customs, Cantral Excise & S, Tax, Moida. {in Appeal Mo 55634/ 201 33
s Prithvee Prapmart Pyt Lid, (i Appeal No S6308/201 3)

_RESPONDENT (%)
APPEARANCE

¢

tAbkhinav Kalra, Advocate for the Appellant (s}
Shri Rajecvy Ranjan, Joint Commyr, (AR} for the Department ()

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL}

HON'BLE MR. ANIL G. SHAKKAR\VAR ME% ;
Ly
N

DATE OF HEARING & PRONOUNCEMENT: A4

FInAL ORDER NO, et &4

These cross appeals  arise dated

16.11.2012, wherein Service Tax have been demanded  for
R5.1,65,39,989/- being service tax short paid and/or not paid
alongwith interest and further composite penalty af
R$.1,65,39,989/- have been imposed under Sectien 0,77 B8 of
the Finance Act. Being aggrieved, the assessee ig in appeaal against
the gquantum of demand as well as penalty and the Revenue is in
appeal against imposition of penalty urging that separate penaity

under Sections the three should have been imposed.



? Appeal Nos ST/55934 & 56308/13

Vide show-cause-notice dated 24" November, 2012, it appearad 10
Revenue that the appellant have short paid Service Tax although
they have shawn the service tax payable in the returns but fiave not
paid the tax payable as per the returns. It alse appeared to Revenue
that the appellant was registered in the category of ‘construction
service in respect of commercial or industrial buildings and Civi
structure’, ‘construction of residential compiex’ but actually the
Service Tax was payable under the cavegory ‘Real Estate Agent
Service’. The admitted facts are that the appellant have een
engaged in sale/purchase of flats/piot of different builders and
recelving commission on account of service provided by them to
their clients. They were also collecting service tax from 2006-07 and
have deposited the taxes regularly with the Revenue, Thare were
some detay in deposit of Lhe taxes and the same was cepositad by
the appeliant along with interest from time to time. The pericd in
dispute is from 2006-07 to September, 2011, It have been urged By
the learned counsel for the appellant-assessee thet there is no case
of any non-admission ar disclosure of demand. The demand by the
Revenue s mainly for the reason of not giving proper Cenvat Credit,
credit of challans already paid and/or paid during the adjudicational
proceedings, after issue of show-causa-notice but before passing of
the impugned order, and due to wrong calculation of tax payabig,

the details of which are as follows:-

S. Grounds E'Amo'unt of Service Depér”{mé'nt”
ENo. i '

| Tax covered



SoARRedl NOS. ol /200 F QL Q0SS LS

1 Bencfit of  Cenvat | Rs.10,36,260 I No finding given in |
i - Credit denied for the . L O-1-C regarding this
Cperiod April 2011
: CSeptember 2031 G B
12 DWrong Tax has been : Rs.6,96,779/- No finding given i
: calt‘uial‘.ed in FY 2010-: O-1-C regarding this
3 \\rn -'I(.j Tax has boen 01 ,]_'37,% o fin . Q'\"’{ noin

Ccalculated in FY 2011- L 0-1-0 rega dmg this

1y :

R i RSN X A
sty in 1,998 v L—.quai C vn ﬁo it
(1]|[‘C,1FC‘ Ra 1,65,39 ‘499‘ Ppenatty in"‘.r"lou?a u/s

suppression of facts, | f deposited) 76,77 & 77 Finding
T N R _iorpgh3of O-1-0
As regards, the amount of Rs. 10,30, 2(30/ is concerned, it is

axplained that this regarding input credit not alfowed for the period
April, 2011 te September, 2011, from the copy of return for the
same period, filed on 3 July, 2012, we find that said amount have
been properly claimed in the relevant column of the return. [t s
further informed by the learned counsel that the said claim have
never been disputed by the Revenue, So far as, the second amount
FRs.6,96,779/- 1s concerned. The learned counsel have explained

that while calculating the demand for the period Z2010-) JLﬁ as s

1
3t
HE

evident from para 3 of the show-cause-notice, from the grags bills
raiced R5.13,30,08,217/- instead of taking Rs.1,76,54,373/- as e
sundry debtors as on 31.03.2011, the amount of sundry creditors
was Rs.68,17,628/- was considered as debtors, leading to
catculation of excess tax of Rs.6,96,779/-. For the periocd April to
September, 2011, there was the change in the point of Service Tax
Lability with effect from 1% July, 2011, when the tax lability was to
arise either on raising of the invoice on the providing the service,

whichever was earlier. Prior to this date, Service Tax was payabie on

the hasis of receipt of consideration for service, Accardingly, he has
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4 Appeal Nos.ST/55934 & 56308/13

provided the catculation chart for the period April, Z0T1 10 June,
2011 as per receipt basis, givirng credit of sundary deblors
s.57,61,004 as on 0% lune, 2011, the service tax On [he same
Rs.5,17,133/-.  Thus, fraorl the  service  tax demand  of
Rs.1,6%,39,989/-, these rhree  gemands  totaiing Ro 22, 50,071
(1(3,36,260-{—6,9&”/79—%—5,1.7,133), reduced, the batance dermand
remaing Rs.1,42,89,917/-. gurther, the learnad counsel  has
praduced the list of chailans wherein he has chown that fram he
taxes paid by way of chalans and Cenvat Credit availed. They Rawve
paid a total tax of Rs.1,61,52,401 which 15 more than the By
lability of Rs.1,42,89,917 as discussed nerein above. The learned

counsel further pointed out that they also paid the amount of

4]

R5.39,77,241/- (towards interest) thus the total amouni paid
Re.2,01,29,642/-. Accordingly, the learned counsel urges that theve
is actually no service tax short naid, It is only a case af service tax
pald with some delay, and admittecly the appellant have paig the
tax amount with interest. The learned counsel have urged that they
have deposited 25% of penalty imposed  after passing of the
impugned order, withia a periocd of 20 days. The tearnead counse
urges that under these facts and circumslances, the show-talse:

fit vo be

notice is not tenable and accordingly, the impugned order is

cet aside with appropriate directions,

The learned AR for Revenue has relied on the impugned order and
also pressed the grounds of appeal by the Revenue for imposition of

separate penalties.
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3 Appeal Nos.8T/55934 & 56308/13

4, Having considered the rival contentions, we arg satisfied that there
is no case of short payment of tax payable and/or under imporiing
of tax payable in the returns filed by the appellant-assessee.
Accordingly, we set aside the impugned grder. We alse hold that no
penaity s imposable under the provisions of Section 76, /,) 78 of
the Act. Accordingly, penaily is also sel aside, We rcmmd the
matter o the Adivdicating Authority only for the imited purpose of
reconciliation of the taxes paid and the verification of amounts found
to he admissibie by this Tribunal {para 2 & 2.1 above) and for
verification of the challans, and aliowing crecit, which was not
aliowed eartier. The adjudicaling authority verify the challans and
the calculations of the neb tax payable, if any, and if any amount is
found ta he paid in excess, same shall be refunced to the ascessee
and/or adjustment allowed, at the option of the assessee. We also
direct the assessee to appear before the authority within a period of

A
45 days from the date of receipt of copy of this order ajnc{ seek
opportunity of hearing. Thus, the appeal of assessee is altowed with
aforementioned directions and the appeal filed by Revenue is

dismissed.

(Dictated and Proncunced in the open Court)
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