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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATL
TRIBUNAL
REGIONAL BENCH - ALLAHABAD
COURT No. 1

APPEAL Nos. ST/70032/2016 & ST/70157/2015-CUPDB]
(Arising out ol Order-in-Appeual No. NOTSVEAXA00APPE-TA22015-
16 dated 3170772018 passed by Commissioner of Centr: al Fxcise (Appeais-
1), Meorat)
C.O & CFL & ST, Noida tin Appead No. S1/R032:2016) &
M/s Steria India Lid. (formerdy known as Mfs Xansa India Lid. in Appe] No,
STI01572015) ' Appeilants
Vs,
M/s Steria Tndia Lid. (ormer]y knawn as Mes Xansa bdia Lidoin Appeal Nu
ST 6 &

CO & CLEL & ST, Nobda gin Appeal No S TTOLS TS Respondents

Appeardanee:

Shet Panvant Kumar Singh (Supdt.) AR for Revenue
Shil Vishul Kumar (Advacate) Tor Assussed
CORAM:

Hon'bie Mr, Anil Choudbary, Member (Judicial)
Hon'ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 30/0872007
Date of Decision 304082017

}1 T\/\l ORDER NOs=7082. 771088 Ef!.&d I

Per: Anil Choudhary

The issue in these cross appeals is whether the assessee
M/s Steria India Ltd, are hable to service tax on receipt of
Rusiness Auxiliary Service in the nature of procuring orders
for them for providing the exempt service of information
Technology Software Service during the period January, 2000

o Decembeor, 2006.
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2. The brief facts are thal M/s Sterita India Ltd {formeriy
known as M/s Xansa India Lid) are working under the 5TP
scheme and have got approval from the STP | Noida and have
also got customs warchousing licence. They are engaged in
the business of developing and  export of  customised
computer software and services connected therewith, They
also render BPO services to their clients located outside India.
As per show cause notice scerved on 02 June, 2009, 1t
appearced that M/s Steria India Lid {51l for shorty) are not
complving with the provisious of the Finance Act, 1994 and
the Service Tax Rules as they have nf.‘fthcr obtained
registration nor are paying service tax on reverse charge
basis. As per the agreement hetween M/s Steria India Ltd and
M/s Xansa PLC, a company having its registered office and in
England, 1_1’1.0 main termes and conditions wera that M /s Xansa
PLC will provide guidance on key management decisions and
assisting in the strategic planning and implementation of
projects, financial reporting/sysiems and  human resource
policy. The charges for services provided were to be calculated
al the cost of providing such service by M/s Xansa PLC to SiL
1109 thereof, subject o maxinum of Re. 40 lakh por annum
which was paid after deduction of tax as per the law of land.

3. As per the agreement dated 18 December, 20006, which
was cffective with effect from 01 April, 2008 with M/s Xansa
US having its registered office at Wilmington, USA. 1t was

agreed that Steria has a number of clients in US whereas M/s
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Xansa US agrees to provide strategic sales and marketing
services Lo Steria for procuring business [rom direct clients in
US and (urther Steria is also willing to avail of strategic sales
and marketing services from M/s Xansa US for procuring
_g‘i.((,.j‘\

business (rom direct clients in US. Against A-}‘:T‘ SEIVICES
Steria will pay the M/s Xansa US a fee of 5% as a Service
charge on the total amount billed and then M/s Xansa US
will deploy full-time resources for the activities,

9, During audit by the officers of the Department for the
period January, 2006 to December, 2006, it was noticed that
Sreria has received services as detailed in the agreements
alorementioned from both the overscas companies for an
aggregate amount of Rs. 3,99 .15.503/-. 1t further appeared
{hat the services so received are completely covered under the
purview of BAS as ;Jif:’i‘inr;‘ri in Section 65(19) of the Finance
Act, 1994, The definition has been reproduced in the SCN.

Whereas it has been noticed that BAS does not include any
ot

information tgchnoelogy service and any &0t that amounts Lo

(4

‘manufacture’ within the meaning of Cla_t.tsehoi‘ Section 2 of
the Central Excise Act, 1944, It further appeared that as the
service providers located in US and UK do not have any office
in India, M/s Steria india Lud is required to pay service tax on
reverse charge basis in terms ol Rule '22(1)[('.1}(1'\-'} of 8TR, 1994
read with Section 68{2) and further read with section 6OA
linserted with effect from 18 April, 20006} of the Finance Act,

1994, I responsce to query by the Superintendent asking

N



Steria to deposit service tax and to furish the details, Steria
by their letter dated 03 October, 2007 submitied that they
being a software development and exporter company, the
service received by them through thew overseas service
providers does nol gqualify as the BAS. Thercefore, all the
transactions  are  directly  or indirectly, in  relation to
praduction and export of such customized software. Thus, the
assessee Steria prima facie disagreed with the view of the
Department and rcfused Lo accept that they arce Hable to pay
service tax under the classification BAS. Subsequently Steria
obtained centralized service tax vegistration on 27 November,
2007 and deposited the tax with respect (o The bransaction
with Xansa PLC by GR challan's of Rs. 4,51,326/- on 2
February, QQUS and Rs, 4,75,463/- on 07 March, 2008, thus
e aggregating Rs. 9,26,789/- on the service value of Rs.
36,87,300/- and Rs. 38,84.500/- thus lhe aggregating Rs,
82,22,500/-.

5. it further appeared to the Department that Sterna have
contravened the provisions of the Act and the Rules as they
never informed the Department regarding the payments made
by them to the service providers located abroad against the
services reccived under BAS which facts came to light only
during audit and as such demand of Rs. 48,68,820/- was
proposed. Being the tax on services received from the M/s
Xansa, USA and M/s Xansa PLC during the period in dispute

""
LA .

o
April, 2006 to December 2006, with further proposal to
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appropriate Rs. 9,26,789/-  already deposited  alongwith
nterest and Turther penalty was proposed under Sections 76,
77 and V8.

6. The SCN was adjudicated vide Order-in-Original dated
28 January, 2015 by the Additional Commissiorm:} was
pleased to confirm the proposed demanda with interest and
also imposed penalty under Sections 76, 78 and 77 of the Act,
7. Being agerieved the appellant assessee preferred appeal
before the learned Commissioner (Appeals) who wvide the
impugned order was pleased to set aside the demand for the

-

period prior tu 18 April, 20006 {w—i;t\h Section 66A was brought
on the statute) and was also pleased to delete the penalty
under Scetion 76, Thus, conlnung the halance demand and
penalty under Sections 77 and 78 of the Act,

8. Being aggrieved the appellant is before this Tribunal.
The learned counsel stales that so far the transaction with
Xansa PLC (UK) is concerned, the said transaction 18 not
digputed being hable to service tax and it has been noticed n
the show cause notice that they have paid the tax on the
same and hence requireg no adjudication. So far the issue
with regard Lo receipt of service from Xansa USA is concerned
the learned counsel also states that under the admitted facts

they were not providing any taxable service during (he period

mn g L.u—:stion)t}“ae services received by them in the nature of BAS

from the Xansa USA being procurement of orders for export of

¢ )
their information technology software service, 1o hability 10
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service tax arose. e further states that the issue on this
score 1s squarely covered by the ruling ol this Tribunal in the
case of Jethite India Lid versus CCE 20311 (21) STR 119 (Tri.-
Delhi]. In the said ruling under the fact that Jetite india Lid
{lormerly Sahara Airfines) were providing business, promotion
and }.‘)Lti;)licil_.\; service to Sahara India Commercial Corporation
lid in terms of agreement, but had not paid service tax in
respect of the consideration received for such  services.
Pursuant to issue of show cause notice demanding service tax
under BAS for the services provided by Jetlite to Sahara India
Commercial Corporation for the period July, 2003 to January,
2007, tax was demanded and adjudicated. While confirming
the demand it was held that the material on  record
established that Sahara Corporation had launched various
housing and real estate projects and in that respect the
travelling  passengers were sought lo be targeted as the
potential customers and for that purpose agreement was
entered between the two and Jetlite in order o promaote
business of Sahara Corporation of real estate projects,
published and printed logo of Sahara Corporation on its air
tickets, boarding pass, baggage tags ctc in consideration of
payviment assured and paid by Sahara Corporation to Jetlite at
the rate fixed per passenger under the contract. This Tribunal
held that perusal of the provisions of the Finance Act, 1994,
wiil section 65{19) which defines BAS would disclose that a }l'\j’\

person can be said 1o have rendered BAS in terms of the



7 ARPLAL MNos, 95 FR 2l &
LTI AL

.

provisions of law in force, on bemng established thay he has
rendered service i3 relation 1o either promotion or markeling

of some service provided by the client. The fact that the
service provider has rendered the service of promotion or
marketing of the service provided 1o others by the service
recipient, has 10 be established before such person can be
said to have rendered the taxable service which can be
classified under the said clause. Unless the service recipient

iy shown to have been engaged in rendering some gervice 1o
others and the service provider is shown to have rendered his
service for promotion or marketing of such service provided

by the service recipient to others, the question of crealing
Hability under the said Act in terms of Section 65(19){i) read
with 65(105)(zzb) of the said Act does not arise, [t was also
Meld that taxable event under the )Q{:i‘. is the rendition of ‘,F’“
service. 1L is on the activity conducted or service rendered by
the service provider to is customer that attracis the
provisions of the Finance Act. Further, in view ol the premises
that the activity of Sahara Corporation ol Dc:v(-)!opmc;‘.n1') gurd

P04 ”}M . ~

sate of real estate was found to be not @A&kgﬁlﬂc 10 service tax./‘/\j
The activity of Jetlite comprising & display of logo of Sahara
Corporation as z-.igr(-:cd)r(?ss_,:ii.ia'ug_z; in promotion and marketing

of the business, it could not be said to have been part of
Business Awxilary Service during the relevant period and i
arty case that the activity of Sahara Corporation being in the

mature of sale of immovable properties. Accordingly, the

4{«97
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learmed  counsel  prays  for  allowing  the appeal  with
consequential benefits,

Q. The learned AR for Revenue supports the appeal of
: : e

Revenue  wherein the grounds uﬁﬁ/\t’r that the learned
Commissioner {Appeals) have orred in deleting the penalty
wnder Section 76 and {urther grounds is that the Jearned
__ gonad in

Comnussioner {Appeals) have heen deleting the demand for
the period prior 18 Aprit, 2006.

10, Having considered the rival contentions we hotd that so
far the show cause notice relating o 1_1‘.1';11‘18{:1(2@.?(}]18 with M/s
Xansa PLC (UK) is concarned the show cause notice is bad as
there can be no adjudication for the demand which have
alrcady been p::\_idll'.l'u-li 15 service lax patd. Admittedly on the
transactions with Xansa PLC, being an admitted fact in the
shhow cause notice. So far the demand with respect to
ransactions with Xansa USA is (:onccrncdj We {ind that
c:il,i:‘frwg the relevant pertod the appellant was not providing
any  taxable service  as Information Technology  Software
Service became taxable with effeet from 16 May, ’20()5‘1‘| upon
cnactment of Section 65 {Siijﬁa) in the Finance Act. Thus, the
transactions with Xansa USA is squarely covered by the law
cis explained i the case of Jetlite {supra). Thus, we hold that
the appcellant is not Hable Lo pay any service tax on the
transactions with Xansa USA during the relevant period. In
view of our findings, the impugned order is not tenable and

accordingly we sect aside the impugned ordcr) So far it
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confirmed the demands along with penalty, Thus the Appeal
([appeal no. S/ 70157/2015) stands Alowed. The appettant
Seria India Ltd shall be entitled to consequential benefits in
accordance with law. The Appeal fappeal no. ST/70032/2016)

filed by Revenue is dismissed.

(Dictated and pronounced in Court)

-Sd/- -Sd/-
{ANIL G. SHAKKARWAR]) {ANIL CHOUDHARY)
Member (TECHNICAL) Member{JUDICIAL)
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