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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. ST/70070/2017-ST[SM}
(Arising out of Order-in-Original No.AGA-EXCUS-000-COM-027-16-17

dated 03/11/2016 passed by Commissioner of Central Excise & Service
Tax, Agra)

M/s Kuldeep Motor Privated Limited Appellant
Vs.
Commissioner of Central Excise & Service Tax,

Agra Respondent
Appearance;
Shri Dharmendra Srivastava, Chartered Accountant, for:Appellant
Shri Mohd. Altaf, Assistant Commissioner (AR), - for Respondent

Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision : (6/10/2017

Per: Anil G. Shakkarwar

The present appeal 1s directed against
Order-in-Original No. AGA-EXCUS-000-COM-027-16-17 dated
03/11/2016 passed by Commissioner of Central Excise &

Service Tax, Agra.

2. The brief facts of the case are that the appellants were
issued with statement of demand dated 12/04/2016. The
said statement of demand was in continuation of earlier Show
Cause Notice dated 21/10/2015 for the period from 2010-11
to 2013-14. The present statement of demand dated

12704 /2016 was for the Financial Year 2014-15. Through the
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said  statement of demand Service Tax amounting to
Rs.1,06,30,066/- was propesed to be recovered under Section
73 of Finance Act,, 1994. The appellants submitted their
submissions before the Original Authority. The Original
Authority  decided the issue through  impugned
Order-in-Original dated 03/11/2016. The Original Authority
confirmed the demand of Service Tax Rs.2,32,895/- and
dropped the demand of Rs.1,03,97,171/-. The Original
Authority imposed penalty of Rs.23,290/- under Section 76 of
the Finance Act, 1994 and another penalty of Rs.10,000/-
under Sub-Section (2} of Section 77 of the Finance Act, 1944.
Being aggrieved by the said order, appellant preferred the

present appeal before this Tribunal.

3. Heard the 1d. Counsel for the appellant, who has
contested the confirmation of demand of Service Tax of
Rs.1,03,386/-confirmed by the Original Authority on the
reimbursemeqt discount allowed by appellant to their
customers aﬁd reimbursed by M/s Maruti Udyog Limited.
Further, he has submitted that they are contesting
confirmation of demand amounting to Rs.26,633/- confirmed
on the value which reflected credit balance as written back
meaning thereby the amount due to be refunded to certain
customers is added to the profit of the organization. The Id.
Couhsel has further submitted that in Para 12.9 of the

impugned Order-in-Original the Original Authority has held I
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thus find that the amount received under this head is for the
provisions of certain tazable services and leviable to service
tax.” In respect of amounts which were written back, the 1d.
Counsel has submitted that Original Authority in Para 17 has
held “These amounts may be related to servicing of motor
vehicles and thus taxable.” He has further submitted that the
Original Authority has not given clear finding and given
finding indicating that presumptions were involved in the

same.

4. Heard the 1d. A. R. for Revenue who has supported the

impugned Order-in-Original dated 03/1 1/2016.

5. Having considered the rival contentions and on perusal
of the facts on record, I find that the finding of Original
Authority in respect of discount dealt with in Para 12.9 of the
impugned Order-in-Original and amounts written back dealt
with in Para 17 of the impugned Order-in-Original are
presumptive in nature and on the basis of presumptions the
demand cannot be confirmed. Therefore, 1 sel aslde the
demand confirmed amounting fo  Rs.1,03,386 /- and
Rs.26,633/- through  impugned Order-in-Original. 1,
therefore, modify the impugned Order-in-Original to that
extent in respect of confirmation of demand of Service Tax. I,
further, modify the impugned Order-in-Original in respect of

penalty imposed under Section 76 of the Finance Act, 1994
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by reducing the penalty by an amount of Rs.13,002/-. Thus
the appeal is allowed, in above terms. The appellant shall he
entitled for consequential relief, as per law,

{(Dictated & Pronounced in Court) -

-Sd/-
(ANIL G. SHAKKARWAR)
Member (TECHNICAL)
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