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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. ST/70093/2016-CU{SM]

(Arising out of Order-in-Appeal No. 384-ST/APPL-LKO/LK0/2015 dated
12/10/2015 passed by Commissioner of Central Excise (Appeals),
Lucknow) :

M/s Bajaj Infrastructure Development Co. Ltd. Appellant

Vs,

Commissioner of Central Excise & Service Tax, Lucknow Respondent

Appearance:

Ms. Stuti Saggi, Advocate, for Appeliant
Shri Gyanendra Kumar Tripathi, Assistant Commissioner (AR),
for Respondent

iy .

CORAM: B
i
Hon’ble Mr. Anil G. Shakkarwar, Member (Technicai) ' ;‘:;\‘;{
"sffo_, F2 :\‘_

“\",

Date of Hearing & Date of Decision ; 17/10/2017

FINAL ORDER NO.. 11268} 201t .....

Per: Anil G. Shakkarwar
The present appeal is directed against Order-in-Appeal

No. Order-in-Appeal No. 384-ST/APPL- LKO/LKO/2015 dated
12/10/2015 passed by Commissioner of Central Excise
(Appeals), Lucknow.

9. The brief facts of the case are that the appellant having
Service Tax Registration Certificate (8T-2) No.
AADCB0423GSD003 were engaged in providing Consulting
Engineer Services, Erection, Commissioning 8 lnstallation
Services, Works Contract Services, G.’I‘.A.. Services &

Business Auxiliary Service under Section 65 (105} of Finance
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Act, 1994, The appellant took Cenvat credit amounting to Rs,
10,81,500/- of Service Tax paid by the Service Provider on
repair of rough patches and pit holes on Powayan to Rosa
Road siding between Powayan to Shahjahanpur in the month
of February, 2011. It appeared to Revenue that the said
service was provided outside the premises of the appellant-
service receiver and therefore, the same was not admissibie to
as input service. Therefore, the appellant was issued with a
Show Cause Notice dated 13/02/2012 proposing to deny the
said credit and recover the same. The appellant submitted
before the Original Authority that they got the work done by
the Service Provider on repair of rough patches and pit hoies
on Powayan to Rosa Road siding between Powayan to
Shahjahanpur through M/s B. 8. Transcom Ltd. for the
smooth movement of coal from railway siding to the Thermal
Power Plant and that if the service was provided outside the
registered premises of thé service receiver, the same does not
become inadmissible to them. The Original Authority did not
appreciate the contentions and confirmed the demand and
imposed equal penalty. Being aggrieved by the said order,
appellant filed appeal before the Commissioner (Appeals). The
id. Commissioner {Appeals) decided the said appeal through
impugned  Order-in-Appeal No.  Order-in-Appeal  No.
384-ST/APPL- LKO/LKO/2015 dated 12/10/2015. The id.

Commissioner {Appeals} set aside the penalty and upheld the
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3 ST Appeal No. 70093/16

recovery of Cenvat credit amounting to Rs. 5,87,100/-. Being
aggrieved by the said order, appellant is before this Tribunal.
3. Heard the 1d. Counsel for the appeilant who has relied
on Final Order No. A/$4577-54579/2017 jssued by this
. Tribunal in the case of M/s Mangalam Cement itd. Versus
Commissioner of Central Excise, Jaipur-i reported at 2017-
TIOL-3444-CESTAT-DEL. and submitted that in the said case
it was held that though the wind mill was outside the factory
premises of the appeliant therein input service credit was
admissible.

4. Heard the 1d. A. R. for Revenue who supported the -
impugned Order-in-Appeal NO'. Order-in-Appeal  No.
384-ST/APPL- LKO/LKO /2015 dated 12/10/2015.

5. Having considered the rival contentions and on perusal
of the facts on record, I find that the only reason for denial of
Cenvat credit was that the Service Tax was paid under the
Works Contract Service which was rendered out the premises
of the appellant. I do not find any provision in the law
empowering Revenue to decide admissibility of Cenvat credit
of Service Tax paid on the basis of such criteria as to whether
it is outside the premises or inside the premises, If such
contention is to be accepted then Service Tax paid on G.T.A.
cannot be justified by Revenue. I, therefore, hold that the
impugned Show Cause Notice is misconceived and not

sustainable. Therefore, 1 set aside the impugned
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Order-in-Appeal dated 12/10/2015 and allow the appeal. The

appellant shall be entitled for consequential relief, as per law.

(Dictated & Pronounced in Court}

-Sd/-
(ANIL G. SHAKKARWAR)
Member {TECHNICAL)

Ansari

qurfre aRvCertified True Copy
T HIcICert AW

e dlvrAsst, ﬁa:@shﬁr
e, YT xz'd‘ :Qédfmdﬂ’
enires ol B B A 1 ..}
ap T, YT u-.:.:'a‘::»-zjf poi
76 b, 6. ARG, AL LAHABAD-21100







