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TN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

S.T.Anpeal Ne,.70007/16

Arising out of OIA No.309-ST/APPL-LKO/LKO/2015 dated 10/08/2015
nassed by the Commissioner {Appeals), Central Excse, Customs &
Sarvice Tax, Lucknow.

For approval and signature:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)

1. Whether Press Reporters may be allowed 10 see
the Order for publication as per Rule 27 of the
CESTAT (Procedure} Rules, 19827 Mo

Whether it should be released under Rute 27 of the
CESTAT (Procedure) Rules, 1983 for publication
in any autheritative report or nol? t Yes

M

.3

3. Whether His Lordship wishes te see the fair copy
of the Order? 1 Seen

4. Whether Order is to be circulated to the Departmental
Authorities? CVYes },‘
-1

el

/s Tiems Telecom, Lucknow (Proprietor Preeti Kuishreshtha)
LAPPELLANT(S)

VERSUS
Commissioner of C.Ex. & 5.Tax, Lucknow _
RESPONDENT (5)
APPEARANCE

riT. K. Srivastava, Advocate for the Appellant (s)
sivrt D, KL Deb, Asstt,Commir, (AR} for the Respondent

CORAM:
HONBLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

DATE OF MEARING & PRONOQUNCEMENT : 21.06.2016
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Per Mr. Anil Choudhary

=

Fhe appeliant {a proprietorship concern of Preetl Kulshreshiha)

a service provider (w.e.f. 14,02.2008) under the category of

Auxiliary Services”, is i 3l against order in appeal d

issue in this appeal is (i) whether the appeliant is ligble to pay service tax on
the turnover achieved by Tiems Telecorn (P} Ltd. {8 company) having
separate Service Tax registration aumber; and (i) whether the appeliant is
entitied to deduction for reimbursement of certain expenses from the

orincipal under the provisions of Section 67 of the Finance Act,

Z. The brief facis are thet a Ltd. Company-Tiems Telecam {P) Lid,

cred into a contract for providing services with M/s Alrcel Digdink in

Lrd. which subsequently became M/s Vodafone Essar Digilink Lid,
merger with Vodafene., The said company was registered with the Servico
Tax Department and was carrying on business since 2004-G5. The apoellant
started business w.e.f. 14.02.2008.

3, SCN dated 15/10/10 was issued to the appeliant for the extended
period 200%5-06 to 2008-09 on the basis of the turnover figures received by
revenue fram M/s Vodafone Bssar Digilink Lyd.. it appeared to revenus that

the appellant have short naid the service tax, The detzils of which are as

follows: -

i Period PamiofCammis | Rate of Amvof ¢ Amtof | At of
: gion received STaw, fd.Cess, | 8. Tax, Ba.Cess | Sec,, Higher
from M/s Higher Ed.. pavable | pavablie | Bdu.Cess,
Vedafone, Luck | Cegs (%) payable
riow
2005-06 ) 6EaYa: 10% 4+ 2% 65,874 | 1317 - 1454 HAG4E
2006-07 ) 376506 12% + 2% 45181 S04 - -
200708 322026 PGEEE43 0 L2797 PE3G -




ST Appeal No. 7009716

tal

ie20 53,8473

1t also appeared that the appellant have not submitted ST-3 returns
and as such, they have contravened the provisions of the Act and the
Rules, reguiring them o show cause as te why an amount of
Rs.2,28,335/- be not demanded being short paid along with interest
ana further penalty proposed under Section 70, 76 and 78 of the Act.
Pursuent to remand by the Commissioner (Appeals) in the earlier
round of litigation de nove order of adjudication was passed dated
:?_(:é--'??,fj_r:@. The appellant had claimed thal they are not liable for service
tax prior to 14/2/08, which issue has been left undecided as per
chsarvation in the order in appeal, that the said ground was not
pressed. Upon re-consideration, the adjudicating authority allowed

credit of Rs.1,21,825/- out of the total demand and confirmed the

erved the appeat before the Id. Commissioner (Appeals), who vide

the mpugned order daled 10/8/2015, in so far as the issue of non-
laxabitily of receipts in the nature of reimbursemeant s Cone ned,

rejected the caim obseving as loffews; -

“However, ity the polnt of the appelant that the amount
of demand is inclusive of the amount of reimbursement of
expenses; Lhat the service tax is payable only on the
Commissiornt and not on the expenses; that the short paid
service tax corresponds Lo the amount of reimbursement of
expenses & FOS, !
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1t js, thus, the prime point to be daliberated upon, as o

wirether or not, the amoun i of r"{-zir“-.“,t-L.'crs-;eﬁ"ie.'":2:’

actually and correctly covere ed under the demand |

(5.3} The Appeliant has submitted the copy of Apoeiiant’s
staternent of account’ in the hooks of Vodafone, which s
ctarmped by the 7anal Office of Yodaione Digilink Ld,, Lok,
in evidence that they have received the rembUrssment of

expenses from their principal

(5.3.1) 1 have gone threugh caid ‘statement of account’ of

[SH§1s4

the Appellant. At the sutset, 1 observe that such teiat

Account’ 1 cryplic to the extent that it uses afficial termingiogy
4

to notify the details of payments, without clarifying the exact

meaning/scope thereof, thus, the meaning  of

rerminology  can he (oterpreted as  pEr i ne  onrHTon

understanding onty.

The Appeiiant has explained that, in the said statement,

"

the abbreviation ‘comm’ is used for Comumission’ w

abbreviations ‘reim’ & ‘Remb.” Are used for ‘relmburse

Risides, there are Tew other terminclogles viz. “HerofAnmiol

pCO’, ‘Hero/Globe Teccarn', which acca: -ding to the Appetiant @
] i

vhe “FGSS. There are 50me ather terms ke 'CC

the Appellant has explained as tne satary of employees, s
‘Rent Charges’ which, acco ‘ding ta the Appeiant, stands for the
cent of premises used by the Appeliant for the purpose of

pusiness.

The Appeilant has thus claimed that in the ‘statement of

aecount’,  whatever amaount 15 meationed

yeimbursement’or (OS5, same should have Dean exci
L gervice tax because these amounts are i e rature of
‘payment of actual expenses’, involving no service per s, hences

these cannot he covered under service tax provisions.

(5.3.2 1 agree with the AD ellant, in principle,
ad P I i

ervice tax is not chargeable an the amounts of Teimburs

& ‘FOS. rlowever, a8 already stated, the terminologles us

the said ‘statement of account’ are cryptic which do not oo
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with clear sense, in which they are used, It is, thus, impariant
to first test out as to whether the amounts, which the Appellant

i

hae described as the amounts of ‘reimbursement’ or 'FOS°, are

actually s0, or not.

in order to darify this paint, I have gone through the

Tele Shop Agreement’ between the Appellant and their origi

Principai M/s Aircel Digilink India Ltd. (i.e. M/s ADIL}. I nctice
that in view of the ‘terms of agreement’, M/s ADIL was not to
make any ‘reimbursement’ etc. of 'Rent’, ‘Salary’, ‘Marketing’ or
of anything, per se, to the Appellant. Few relevant clauses of

said 'Tale Shop Agreement’ in this regard, are as under-

(i} it is  mentiened at point nro.-1.2.3 of the
‘agreement’ that the teleshop owner should have
the requisite infrastructure for apening and running
the teieshop, Further, the suycceeding point no.
1.2.2 states that the title of said premises shouid
be in the cwn name of the teleshop owner,

I'n view of that, it comes out that there is no

aguestion of payving the rent of such premises

hecause such premlses, being in the own

name of teleshop owner, js the property of

such  teleshop  owner (‘Appellant, in_ the

case’);

) Paint no. 3 of the ‘teleshop agreement’ {which

describes about the payments to be made by M/$
ADILY, with exclusive emphasis on sub-clause no.
3.1.1 thereof, makes i clear that M/s ADIL will
make no other payment to the teleshop owner,
except the ‘Commission’ at the standard
commission rates,

This clarifies that, except the 'commission’, no

othar pavment, including the ‘reimbursement’

or ‘FOS’, is to be made by M/s ARIL to the

(iify  Point no.- 7.6 of the ‘Tele Shop Agreement’

provides for an "Operating Manual’, which is 2 part




(5.3.3)
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-

of said 'Tele Shop Agreement’ and

therewith as Annexure IV of the agreament,

teleshop owner to ensure that nhe

numper of persons, possessing such quziifica

and experience, as may be felt adecuate

desirable by M/s ADIL, on the strength of & reg

empiayment ietter, however he wages of such

cmnloyees  would | be the  respons i _the

This makes clear that po salafy _ or

wages were to be reimbursed by M/s ABIL Lo

the Appellant;

Point no.-6{a) of the 'Operating Manual’ is very

cztegorical in this context as i
teleshop owner shall carry out ail his obligs

nis own cost and expenses, including but not

oo,

liraited to usage of his owre space and per
expenses on consumption of electricity, water ail
tawes that may be applicable from time to Time

etc., and no_reimbursement, whatsoever, shall

he made by ADRIL to the teleshgp owner on

any  sccount, whatsoever, uniess specificaily

otherwise agreed by ADIL in writing.

Since, in this case, the appellany has not

submitted any other vritten EIERI

efe, to evidenice that M/fs ADIL has

agreed to make anyv_reimbursemient aic,

ro the appellant, hence it is clear that in

this case M/s ADXL has made 1o

rejmbursement’ to rthe Appeflant oD

any account. whaisoever,

Fromm the above, it is ciear thal as per th

Shop Agreement”, on ‘reimbursernent’ of any kind was to be
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wade to the Appellant by their Principal i.e. M/s ADIL. Further,
as already said, the iterminoicgies used in the referced
‘sratermnent of account’ are not ela harated in the statement itsalf,
and the Appelilant alsc failled to produce any document whilch
mav clarify the ‘nature’ of guch transaction, or any certificate
sam their  Principat which  may gstablish  that any

relmbursement’ was actuaily made to them.

The Appedent, In their written  statement  dated
28.04,2015, has given a point that the ‘statement of account’ of
vodafone clearly states that 6o service lax was paid by the
corapany on reimbursement of expenses, HeENCe tax demand
cannot be raised on the entire amount. However, I find that i
the entire lepgth of said 'statement of account’, no amount is
mentioned  in the name of service tax, hence 1t not
understandable as to why the Appefant has given such point
which is manifestly contradicted by the referred document itself.

in any case, the documents available on record,
narticularly the ‘Tele Shop Agreement’, indicate fhat no
raimbursement’ was made to the appeliant, and whatever

amount was received by the appellant, in whatsnaver name,

was actually the ‘Commission’, in lieu of their services,”

4, Meard the parties and perused the records. So far the first issue
is copcerned regarding the liabilivy of tax for the turnover achieved by
the Pvi Company iLid. in the hands of this appellant, I hold that
appeliant is not ilable to tax for such turnover achieved by the Pvt

:_Lgd. Company, M/s Tiems Telecom pvt. Lid. on and hefore 14/2/08. 5o

i
:

far the second issue is concerned as regards deduction of certain
payment received by the appellant as a reimbursement, Section 67 of
the Finance Act, 1994 provides that whatever is received by the

service provider in his capacity as pure agent, such amounts shail not

} L

i }
T
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¥

form part of the gross turnover lable to tax. 1 further fing that preper

findings have not been recorded as to the exact nature of receipis and

as to deductibility. Accordingly, 1 aliow this appeal by way of rema

vo the adjudicating authority with the foliowing directions:

(i) the appeflant will not be lighle to service ax prior o
14/2/08, on the turngver attributable to Pvh Lid. Company concan

M/s Tiems Telecom Pvi. Lid,;

(fy the appeilant wili be entitled to deduction 0©&
payments from the principal, for the expenses incurred on bena

the principal as pure agent |

T

(i) the adjudicating authority shall he re-calculate the tax
Fabitity giving credit of challan, if any, still ieft out which the appellant
may produce in the course of hearing, not produced earlier of eariiar
not considered for being illegibie el Xerox copy shall D¢ zocepted on

verification with computer records.

5. The appellant is also divected to appear pbefore e adjndicating

within a period of 45 days from the date of receipt of a copy of this

arder ang seek an opportunity of hearing along with his re; 3[(—"{:11 ion
in support of thelr contentions. The appeat is allowed by way o

remand with the above directions,

6. So far as penaities under Sections, 76 and 78 are concerned, I
fird that it is not a case of deliberate default, as the a opellants have
paid substantially the amount of taxes and there appears o be

interpretational issue in regard to gross amount taxable,
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Find that there was a dispute amount the Directors of the Pvt. Lig
i

Company, which finally lead to the closure of the business in February,

2008, Accordingly, the penailties under section 76 and 78 are set

(Dictated and pronounced in the open Court)

=Sd/~
(ANIL CHOUDHARY)
[ketrt! Me;’nber UUDiCiAL)




