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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No.

APPEAL Nos 51254 & 1 228/201 O-LEX B
(Arising out of Order-in-Original No. 03/ Commr /LK O/CXIZ010 dawed

29/01/2010 passed by Commissioner of Central Excise & Service Tax,
Lucknow)

Shri V.P. Yadav &

M/s Shamken Spinners Lid. Appellants
Vs,

Commissioner of Central Excise & 5.7., Lucknow Respondent
Appearance:

Shri §.C. Kanya & Shri Kartikeya Narain, Advocates for Appellants
Shri Mohammad Altaf, Assistant Commissioncr {AR). for Respondent
CORAM.:

Hon’ble Mrs, Archana Wadhwa, Member (Judiciul)
Hon’ble Mr, Anil G. Shakkarwar, Member (Technical)

Date of Hearing ¢ 3041172017
Date of Pronouncement '. onfol /g_u &

FINAL ORDER NOs=F 0 )11 H,B/,Qt?m. L

Per: Anil G. Shakkarwar

These two appeals are directed against Ordérps "
Original No. 03/Commr./LKO/CX/QO10 dated 209/01/2010

passed by Commissioner of Central Excise & Service Tax,

Lucknow.
9. The facts leading to filing of this appeal are, In brief, as
under:-
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o APPEAL MNos.E/ 1254 & 1228/ 2010-EX[DB]

2.1 M/s Shamken Spinners Lid., Kosikalan, Mathura
(hereinafter referred to as the Appellant company) are a 100%r
EOU engaged in manufacture of spun cotton yarn, spun yarn
of synthetic fibers and spun yarn of blended fibers for export.
The goods being manufactured fall under Chapter 52 and 55
of the Central Excise Tariff and would attract excise duty
when cleared into DTA. Shri V.P. Yadav is the General
Manager (Tech.) of the Appellant Company. For manufacture
of synthetic spun yarm and polyster cotton blended yarn,
polyvester staple fibre (PSF} was being procured by the
Appeltant Company from M/s indo Rama Synthetics (I} Ltd.
free of duty. Serutiny of invoices of M /s Indo Rama Synthetics
revealed that PSF was being cleared hy them to the Appellant
Company, as deemed export by availing the benefit of deemed

exports in term of para 8.3 of the Exim Policy.

52 The dispute in this case is about rate of duty on DTA
clearances in  terms  of exemption under Notification
No.23/03-CE dated 31.03.2003. According to the appellants,
they are covered by Sl No.3 of the table to the notification as
the goods have been manufactured wholly from the raw
material produced or manufactured in India and accordingly
duty payable on DTA clearances would be equal to the duties
of excise pavable under Section 3 of Central Excise Act, 1944
or any other law for the time being in force, on like goods

produced or manufactured in India. However, according fo
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APPEAL Mos 50125 & 1208 2018 TN 150)

" Revenue, in view of Explanation 11{i) to said notification, the
PSF received from M/s Indo Rama Synthetics under Deemed
export benefit {to M/s Indo Rama Synthetics) is deemed to be
imported goods and hence not manuwjactured in India and
therefore, rate of duty applicable would he the rate specified
in S1.No.2 of the table to the notification i.e. 80% of the
aggregate of duties of customs. On this basis, a show cause

notice dated 03.11.2008 was issued to the appellants for-

{a) demand of central excise duty amounting 1w
Rs.56,l63,820/~ from the appellant company
respect of DTA clearances during period from
17.10.2007 to 15.04.2008 under Section 11A of
the Central Excise Act, 1944, along with inlerest

on it under Section 11ADB;

(b) imposition of penalty on the Appellant Company

under Section 11 AC of Central Excise Act; and

© imposition of penalty on Shri Yadav, General
Manager (Tech.) of the Appellant Company under

Rule 26 of the Central Excise Rules, 2002.

2.3 The show cause notice was adjudicated by the
commissioner vide impugned Order-in-Original  dated
29.01.2010 by which-
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4 APPEAL Nos.E/1256 & 1228/ 2010-EX{DB]

(a}  the duty demand of Rs.56,63,820/- was confirmed
against the Appellant Company along with

mnterest,;

(b} penalty of equal amount was imposed on the

Appellant Company under Section 11 AC, and

i penalty of Rs.1,00,000/- was imposed on Shri V.P.
Yadav under Rule 26 of Central Excise Rules,

20072,

2.4 Aggrieved by the above order, these appeais have been

{iled.

2

3. Shri S.C. Kamra and Shri Kartikeya Narain, Advocates,
the learned Counsel for the appellants, pleaded that by virtue
of Explanation 1 (i) of Notification Ne.23/03-CE, PSF
received from M/s Indo Rama Synthetics is deecmed to be
imported  goods, the same cannot he treated as not
manufactured in India, that PSF received from M/s Indo
Pama js manufactured in India and since the spun yam is
wholly manufactured from PSF manufactured in India the
same is covered by Sh No.3 of the table to said Notification
No.23/03-CE, that the goods deemed to be imported goods
cannot further be deemed to be not manufactured in India, as
the goods imported into India can be product of India origin
also, that just because the PSF supplier- M/s Indo Rama

have availed deemed export benefits under para 8.3 (a) and
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3 APPEAL Roa b 154 & 108, F00LEXEDE]

8.3 (b} of the Exim Policy in respect of PSF supplied to the
appellant company, the PSF so supplied will not cease to be
manufactured in India, that the impugned order is, therefore,
not correct, and that in view of this they prayed for allowing

both the appeals.

4. Learned A.R. for Revenue submits that for availing
benefit of any notification, all the conditions specified therein
need to be satisfied and if any of the condition is not satisfied
then the benefit of such exemption is not admissible. He has
submitted that it is undisputed {act that M/s Indo Rama
Synthetics (I) Ltd. has treated supply to appellant company as
deemed export under para 8.3 (a) and 8.3 (b} of the Exim
Policy and that said Explanation (i} shall treat such supply as
imported goods and therefore condition of Si. No.3 of the said

notification is not satisfied,

5. We have carcfully gone through the contentions from

both the sides and perused the records and the relevant
notification. 1t is undisputed fact that M/s Indo Rama
Synthetics (1) Ltd..has availed benelit of deemed export under
said paragraphs of the Exim Policy and therefore, under said
Explanation (i} the supply received by appellant company
were imported goods. Therefore, we hold that condition under
S1. No. 3 is not satisfied and therefore the benefit of

exemption at Sl No.3 is not admissible to the appellant

\
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& APPTAL Nos 5/ 1254 & 1328/ 2010-EX] 1)
company. For the purpose of appreciation said Explanation-iI
and said Condition-3 are reproduced bellow:-

Explanation-Ji- For the purposes of this notification, following
supplies shadl be (reated as imported goods:

(i} goods recetved from any export oriented undertaking or
Software Technology Park unit or Electronic Hardware
Technology Park unit, as the case may be;

(i} goods received from Domestic Tariff Area under benefits
of deemed exports under Paragraph 8.3 fa) and (b) of
the Foreign Trade Policy.

Condition-3 i) if the goods are produced or manufactured wholly
Jrom the raw materials produced or manufactured in India;

O, Since the matter was related to interpretation of
notification, therefore, there was no malafide on the part of
appellants. We, therefore, set aside penalty imposed under
sSection 11AC on the manufacturer-appellant in the impugned
Order-in-Original and also set aside personal penalty of Rs.1
lakh imposed on Shri V.P. Yadav. In so far as the demand of
duty is concerned the impugned Order-in-Original is affirmed.
As a result, appeal filed by Shri V.P. Yadav is allowed and
appeal filed by M/s Shamken Spinners Ltd. is partially

allowed and partially rejected,

_ . plelo el s
{Pronounced in Courton, Y .. }
Sd/-
Sd/-
{Archana Wadhawa) i
Member (Judicial) LN Shﬂkkal""'al‘
) Member(Technical)
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