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1 FI0T2011 UTTAM SUGAR MILLS LTD.
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAMABAD
COURT No. 1
APPEAL No. 1/2107 & 2506/2011-EX[SM]

CArising vt o Grder-in-Appeasl Noo 259260-CE/MRT-112011  dated
286261 paescd By Comniissioner of Customs. Central Excise & Service
Tax (Appealsic Mocrut-1t
M/s Uttam Sugar Mitls Ed. (1n Appeal No. E/2107/2011) &
Commissioner  of  Ceatral  Excise, Meerut-1 {In Appeal No.
I5/2506/2011) Appellant/Assessee
Vs,

Commissioner  of  Central  Excise, Meerut-I1 (In Appeal No,

E/2107/2011) &

M/s Uttam Sugar Milis Ltd. (In Appeal No. L/2506/2011)
Respondent/Revenue

Appearaney;

Shri Ashish Vuisli (C AL for Appellant/Assessee

Shri Gyunendea Kumar Fripathi. Assistant Commissioner (AR), ,

for Respondent/Revenyss

CORANM;

Hon'ble Mr. Anil Choudbary, Member (Judicial)
Dase of Hearing & Date of Decision : 20/12/2017
FINAL ORDER NGO L. 70260 7202642019

Per: Anil Choudbary
These cross appeals have been preferred apainst QIA
dated 28% of Junc, 2011 passed by the Commissioner of
Central Excise & Service Tax {Appeals), Meerut-lI. The issue
m these appeals is, whether the appellant/assessee have
rightly wvaiied Cenvat credit on air conditioners, which is
installed iy the Conrol Panel room of the factory and also
Cenvat credit onn ilems being PVC Pipe, PVC End Cap, PVC
Ebow/Tuap, Black Steef Tubes, M. 8. Tubes, Galvanized Steel
Tubes, M. S Tubes Welded, M. S, Beam, etc.
2. The briel facts are that the appellant/assessee is
engaged 3 manufaciure of V. P, Sugar & Molasses. The

allegation in the Show Cause Notice dated 23/11/2009 is




2 Ex. Appenl No. 2107 & 2506/11

that the factory premises were inspected on 291 of July, 2009
& 30U of July, 2009. During the visit/inspection the
correctness ol Cenvat credit availed on capital goods was
verified. 11 appeared that the appellant have availed Cenvat
credit of Rs.20.67,066/- on different varieties of M. S./PVC
pipes and tubes during the period August, 2005/March, 2006
to Augusi 2005 lo August, 2007 including credit on air
conditioncrs. Mr. Sved Abid All, Manager (Systems) and also
the Authorized Signatory of M/s USML, his statement was
recorded whercinn he stated that pipes and tubes have been
used in the fabrication of structures for the building/shed
and railings in the factory. It appeared to Revenue that the
Cenvat credit is not taken in compliance with the Cenvat
Credit Ruies and accordingly invoking the extended period of
limitation. Cenvat oredit of Rs.21,28,126/- was proposed to
be disallowed under Rule 14 of Cenvat Credit Rules, 2004
read with Section 11A of Centra) Excise Act, 1944 along with
proposal o impose penalty with further proposal to impose
penalty upon Mr. Syed Abid All, Manager (Systems} and also
Authorized Sigrnatory of M/s USML.

3. The SCN was adjudicated on contest and the proposed
demand was confirmed along with equal amount of penalty
under Ruic 15(2) of Cenvat Credit Rules, 2004 read with
Section 11AC of the Act, 1944, Further penalty of
Rs.2.00,000/- was imposed on Mr. Syed Abid Ali, Manager

(Systems) and also Authorized Signatory of M/s USMI, under

F



3 Ex. Appeal No. 2107 & 2506/11

Rule 15{1] of Cenvar Credit Rules, 2004, Being aggrieved the
appellenit preforred appeal before Id. Commissioner (Appeals)
who vide i hnpagned arder have been pleased to uphold the
disatlowitice of Cenvat eredit on PYVC/MS pipes and tubes
etc, However, has been pleased to allow the Cenvat credit of
Rs.01,UG0G/ - on the air conditioners, recording the finding
that these wre installed in the Control Panel of the factory.
The learned Commmissioner (Appeals) further observed that the
issue i1s wholly interpretatonal and as such there is no
elernent uf ey fraud, negligence and suppression, ete, on the
part of the appellant/assessee’s case and accordingly he was
pleased 10 sel aside the penalty on the appellant company
and  Mr. sSved  Alsd o Al Manager {Systems) and  also
Authonrized signatory of M/s USML,

4. Being z—.mggric‘-vec.‘i. the appellant/assessee before this
Tribunal. The 1d. counsel for the appellant/assessee states
that adiivedly tubes and pipes and fittings thereof have
been provided in the definiton of capital goods in Rule 2{a)(vi)
of Cenval Credit Rules, 2004, Accordingly, they have properly
taken the credit. Further it is admitted fact that the
appellant/ussessee have received the goods in the factory of
production  and  utihized these items in the factory of
productici:. Thus, the Cenval credit is available both as
capital guods and aiso as inputs. The definition of input in
Rule 2{kj provides thal input means all goods used in relation

te manufaciure of final products or for any other purpose,



4.

Ex. Appenl No. 2107 & 2506/11

used within the factory of production. The learned counsel
further states tial in view of the findings of the Id.
Commissioner that there is no element of fraud, suppression,
ete, in taiing e eredit, the extended period of limitation is
not attracted and as such the show cause notice be held to be
not maintanabie,

5. The ferutied AL R argues on behall of the Revenue
presenting their appeal, which 1s against deletion of penalty
by the learmed Conunissioner (Appeals} by the learned
Commissioncr (Appeals). The Id. A, R, reiterating the grounds
of appeais staies that the appellant/assessee had not
produced the copy of ER-1/Cenvat returns to show that the
detail and inspection of the goods were declared to the
Deparuriciit, Ou a perusal of the ER-Ireturn format, it is seen
that there is ne column in the form te mention the detailed
nature of the goods. The appellant bad not produce any
documens, whereln they had informed the Department that
they were availing the Cenvat credit on the disputed goods,
which have being used in the fabrication of structures of
building and shed and railings. This fact came to the
knowledge only when the preventive staff visited the factory.
6. Having considerad the rival contentions, I find that
tubes and pipes and fitings thereof which are the items
under dispute are specifically mentioned in the list of capital
goods in Rule 2(A)(vi) of Cenvat Credit Rules, 2004.

Further. | {ind that admittedly the goods have heen used in

e



3 Ex. Appeal No. 2107 & 2506/11

the factory of production. Further, 1 find that the contention
of the appellant thar most of the pipes and fittings in question
have been used 1 the plant effluent treatment plant, for
clearimg  pudowny warer,  for  harvesting, for process
pipmg/juice, piping for concentrated juice syrup, piping for
boiling housc/Milh House, Only one M, 8. Beam-invoice
refates o wsage of structure  for Plant &  Machinery.,
Accordingly, 1 hold that the appellant is entitled to Cenvat
credit vunder the provisions of Rule 2{a) & (k) of Cenvat Credit
Ruales, 2004, rewd wogether, Moreover, it is observed that so
far usage o fren o and steel ete. in the structures for Plant &
Machinery s concerned the same has been held to be
allowable by the ruling of Honble Madras High Court in the
case of fudin Cerner Lid.

7. Accordingly, the appeal by assessee is allowed and the
disallowznee of Cenvat credit of Rs.20,67,066/ - is set aside.
8. Toowon s Appead Noo E/2506/2011 filed by Revenue
18 dismined & Appead Noo /210772011 filed by appellant is

allowed with conscquential velief, in accordance with law.

(Haated in Court)
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