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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL

Old Red Building, 38 M.G. Marg, Civil Lines,
Allahabad ~ 211 001

COURT NO. II

DATE QF HEARING : 06/09/2017.
DATE OF RECISION : 06/09/2017.

Service Tax Appeal No. 70135 of 2016 (SM)

[Arising out of the Order-in-Appeal No. 197/ST/ALLD/2015 dated
28/10/2015 passed by The Commissioner (Appeals), Central
Excise, Allahabad.]

M/s Suresh & Co. Appellant
vVersus

CCE & ST, Allahabad Respondent

Appearance

None ~ for the Appeilant.

Shri Mohd. Altaf, Authorized Representative (DR) - for the
Respondent. -

Final Order No. 7025472017 Dated : 06/09/201

Per. Ashok Jindal :~

The appellants has filed this appeal against the impugned
crder wherein {earned Commissioner {Appeals) has dismissed the

appeal as time barred.

2. The brief facts of the case are that the adjudication order
dated 31% January, 2013 was received by the appellant on 12"

February, 2013 whereas the appeal was filed before the learned
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2 ST/70135 of 2016

Commissioner (Appeals) on 10" June, 2013. The learned
Commissioner (Appeals) dismissed the appeal as time bar as
same is filed beyond the time limit prescribed under Section 85
(3) of the Finance Act, 1994, wherein it has been prescribed that
appeal is to be filed before learned Commissioner (Appeals)
within 60 days and the learned Commissioner (Appeals) can
condone the delay of 30 days, if same has been explained
satisfactory. Therefore, it was held that the appeal is filed beyond
the prescribed time fimit and the same is dismissed. Aggrieved by

this order, the present appeal is before me.

3. None appeared on behalf of the appellant nor any request
for adjournment has been received. Appeal has been taken up as

issue involved s a narrow-campus,

4, The facts of the case have not peen disputed by the
appellant that the adjudication order was received by the
appeliant on 17" Fehruary, 2013 whereas the appeal was filed
before the learned Commissioner {Appeals) on 10%" June, 2013,
The sole ground taken by the eppellant in their appeal that as per
the preamble of the adjudication order, the appeal was required
to be filed within three months of the receipt of the adjudication
order. It is the contention of the appellant in the appeal memo
that as Adjudicating Authority has granted three months to file
the appeal before the learned Commissioner (Appeals) therefore,
it can filed within another three months, for which the learned
Commissioner (Appeals) is having power to condone the delay

and it has been explained that delay was caused due to il health

v&/



3 ST/70135 of 2016

of the mother of the appeliant and to the extent medical

certificate is also enclosed.

5. After taking into account of the defence taken by the
appellant, 1 find that as per Section 85 {3) of the Finance Act,
1994 w.e.f. 28" May, 2012, against the adjudication order, the
appeal can be filed before the learned Commissioner (Appeals)
within two months and time limit can be extended by another
one month, if reasons causing delay has been explained
satisfactorily. In the preamble also, the Adjudicating Authority
had mentioned that the appeal was required to be filed within

three months of the receipt of the adjudication order.

6. In that circumstances, as it is an admit fact that appeal was
filed before the learned Commissioner (Appeals) beyond the
prescribed time limit as per Section 85 (3) of the Act, I hold that
appeal filed by the appeliant is barred by timitation. Therefore, I
do not find any infirmity with the impugned order. The same is

upheld. The appeal filed by the appellant is dismissed.

(Dictated and pronounced in open court.)
Sd/-

{Ashoi Jindal)

PK member{ludicial}
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