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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. ST/70328/2017ST-SM] With
MISC Application No. ST/MISC/70175/2017

(Arising out of Order-in-Appeal No. GZB-EXCUS-000-APP-981-16-17
dated 18/01/2017 passed by Commissioner of Central Excise & Service
Tax {Appeals-I1}, Noida)

M/s P. Jain & Co. Appellant
Vs.
Commissioner of Central Excise & Service Tax,

Ghaziabad Respondent
Appearance:
Shri Rajesh Chhibber, Advoecate, 7 for Appellant

Shri Gyanendra Kumar Tripathi, Assistant Commissioner (AR), o
for Respondent

CORAM:;
Hon’hle Mr. Anil G. Shakkarwar, Member (Technical)

gSk
Date of Hearing & Date of Decision 0?;’0?&}@; ;

FINAL ORDER NO... 036/ 204,

Per: Anil G, Shakkarwar
Heard the 1d. Counsel for the

Miscellaneous Application. The Miscellaneous Application is
for early hearing. On enquiry, the Representative of Revenue
is agreeing with final disposal of appeal. Therefore, after
allowing the Miscellaneous Application, ap.peal is taken up for
disposal. The present appeal 1is directed against
Order-in-Appeal No. GZB-EXCUS-000-APP-981-16-17 dated
18/01/2017 passed by Commissioner of Central Excise &

Service Tax (Appeals-1I), Noida.
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2 ST Appeal No. 70328/14 With
MISC, Application 70175/17

2. The brief facts of the case are that the appellants were
engaged in providing Service under the category of “Chartered
Accountant Se.rvices.” During the course of audit, it appeared
to Revenue that appellants were taking Cenvat credit on
common input services such as ‘Security Service & Telephone
Service.” Further, some of the activities of appellants were
exempted from levy of Service Tax prior to 01/04/2011.
Therefore, it appeared to Revenue that on the above stated
services appellants were availing Cenvat credit of Service Tax
paid and were not maintaining separate accounts and
therefore, they were liable to pay amount under Sub-rule 3 of
Rule 6 of Cenvat Credit Rules, 2004. The appellant replied to
the audit objection stating that they were not availing such
Cenvat credit of the Service Tax paid on input services which
was attributable to the exempted service provided by them.
» They also gave the details about the total Service Tax paid on
input services .and out of which Cenvat credit availed during
the Financial Years 2008-09, 2009-10, 2010-11, 2011-12 &
2012-13. In épite of that they were issued with a Show Cause
Notice dated 13/03/2015,' wherein at Para 4 of the said Show
Cause Notice, the contention of the appellants as to how they
have taken less Cenvat credit on the above stated two
common services as compared to the total Service Tax paid by
the input sefvice provider on the said input services.
However, the said Show Cause Notice called upon the

appellant to show cause as to why amount of Rs.4,46,749/-
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3 ST Appeal No. 70328/14 With
MISC. Application 70175/17

should not be demanded from the appellant under Sub-rule 3
of Rule 6 read with Rule 14 of Cenvat Credit Rules, 2004. The
Show .Cause Notice on contest was adjudicated through
Order-in-Original No. 359/Assistant Comrmissioner/Service
Tax/GZB/2015 dated 18/11/2015, wherein the demand was
confirmed and equal penalty was imposed. Being aggrieved
the appeliant preferred appeal before Commissioner (Appeals).
The 1d. Commissioner (Appeals} decided the appeal through
impugned Order-in-Appeal dated 18/01/2017 wherein he has
rejected the appeliant’s appeal and uphel_d the said
Order-in-Original dated 18/11/2015. Being agérieved by the
said order appellant is before this Tribunal.

3. The I1d. Counsel for the appellant has stated that they
have also demonstrated to Revenue that they did not avail the
Cenvat credit attributable to the exempted service and
therefore, the said Show Cause Notice is not sustainable.

4.. Heard the 1d. A. R. for Revenue, who has supported the
impugned Order-in-Appeal dated 18/01/2017.

5. Having considered the rival contentions and on perusal
of the facts on record, I find that it is very clearly stated in
Para 4 of the said Show Cause Notice that the appellant had
availed less Cenvat credit as compared to the total Service
Tax paid by the input service provider on the input services
and appellant also stated as reflected in the said Para 4 of the
said Show Cause Notice that they have not availed Cenvat
credit which was attributable to the exempted services. In
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4 ST Appeal No. 70328/14 With
MISC. Application 70175717

such a situation, where éontention of the assessee was that
their transaction was covered by provisions of Sub-rule (1) of
Rule 6 of Cenvat Credit Rules, 2004, it was necessary for
Reve.nue to establish in the Show Cause Notice that the said
fransaction attracted provisions of Sub-rule (2} of said Rule 6
that Cenvat Credit was availed in respect of such input
servicés to such extent that they were used for providing both
taxable & exempted services and no separate account was
maintained and hence provisions of Sub-rule (3) of Rule 6
ihid were invocable. 1 do not find from the said Show Cause
Notice that Cenvat credit was availed on such quantity of
input service which was used for providing exempted output
service and the situation was covered by Sub-rule (1) of said
Rule .6. Therefore, there was no case for invocation of
Sub-rule {3} of said Ruiel 6. Therefore, | hold that the said
Show Cause Notice dated 13/03/2015 is not sustainable.
Therefore, I set aside the both impugned Order-in-Original &
Order-in-Appeal and allow the appeal. The appellant shall be

entitled for consequential relief, if any, as per law.

(Dictated and pronounced in Court)

_Sd/_
(ANIL G. SHAKKARWAR)
Member(TECHNICAL)
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