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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

S1/5¢ 70245/2016
Appeal Nos. : ST/70594 & 70411/2016-ST[SM]

Arising out of OIA No. 230/ST/ALLD/2015 dated 24.11.2015 passed
by Commissioner (Appeals), Central Excise, Allahabad.

. Apex Institute (S7/70594/2016)
II. Commissioner of Central Excise & Service Tax, A!ia%‘tpabad
(ST/70411/2016) "y
LAPPELLANTS

VERSUS

Commissioner of Central Excise & Service Tax, Allahabad.

I, Apex Institute
...RESPONDENTS

APPEARANCE
Shri Sanjay Kumar & Ms. Keerti Kataria, Advocates for the

assessee-appeliant,
Shri Pawan Kumar Singh, (Supdt.) (A.R.) for the Department.

CORAM:

HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

\
DATE QF HEARING & PRONCUNCEMENT ; 27. 01. 201#};

FINAL ORDER NO.__ [ 41575 = 7] 015{%@@??%
T PG
‘A 4%-:\1\%5 Tae? s,
Per Mr. Anil G, Shakkarwar SN T N

No. ST/70594/2016 is filed by M/s. Apex Institute and Appeal No.

ST/70411/2016 is filed by Revenue.
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ST/A70894 & 70411/2016-5T[5M]

2. The brief facts of the case are that, M/s. Apex Institute was

’?fengaged in providing commercial training or coaching services. On

{
\05.01.2011 departmental officers visited the business premises of
the assessee-appeilant and collected certain documents required for
investigation including application forms submitted by students for
coaching for the year 2010-11. They also inquired with the Manager
about the fee structure. It was told by the Manager that fee for one
subject was Rs. 5000/- and Rs. 8000_- for two subjects and Rs.
27,000/~ for all subjects. Thereafter they collected some
information from the students about the free paid by them. On the
basis of information in the application forms submitted by the
.-.;students which were found in the business premises of the
l\}appeilant, about the number of subjects in which each student was
seeking coaching and on the basis of information on fee structure
given by the Manager concerned total fee that would have been
collected by M/s. Apex Institute was computed to be Rs,
1,57,83,000/- and on the said computed amount a demand of
service tax of Rs. 13,80,461/- was raised through show cause
notice dated 11.03.2013 under Section 73 of Finance Act, 1994,
There were proposal for imposition of penalty. M/s. Apex Institute in
their reply dated nil on 25.11.2013 before the Original Authority
, 'submltted that the receipt of the fee paid by the students was given
;ﬁto the students and the amount collected was deposited in the bank
account and further submitted that during the year 2010-11 till
December they had collected only Rs. 8,91,000/- and in the month

\
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of January, 2011, they coliected Rs. 4,19,500/- as fee from the
students. They further contended that it was not possible to them
to realize fee as per the fee structure and the fee is settled in
hetween the institute and students after allowing incentives. They
further contended that the fee recorded by the students before
Investigating Officer clearly indicated that the actual fee pa\id by
them was much below the fee structure and therefor_iéiﬁ: the
quantification of Service Tax on the basis of fee structure of the
institute was erroneous. They further contended that the
department did not adduce any evidence to prove that M/s. Apex
inctitute had received coaching fee of Rs. 1,57,83,000 in the year
2010-11. The Original Authority did not appreciate the arguments
put forth and confirmed the demand and imposed equal penalty.
Aggrieved by the said order, M/s. Apex Institute preferred appeal
before the Commissioner (Appeals) which was decided through
Order-in-Appeal No. 230/ST/ALLD/2015 dated 24.11.2015, Before
the learned Commissioner (Appeats) they submitted that tot}%I 804
application forms were resumed out of which 528 op‘ééd for
combined course and remaining 276 opted for individual courses
and that out of 528 students 409 were repeaters and 119 were
fresher. Further submitted that out of 276 students 210 were
repeaters and only 66 were fresher. They further contended that
they had disputed the computation of their receipt on the basis of

fee structure and that the department has not established that they

had received fee of Rs. 1,57,83,000/- in the year 2010-11. To
N




4 ST/705G4 & 70411/2016-5T(S5M]

ascertain the genuineness of the contentions of M/s. Apex Institute,

. learned Commissioner (Appeals) issued a letter dated 18.06.2015

f-‘

'\“to the jurisdictional Assistant Commissioner for submission of

factual report. A reminder dated 26.08.2015 and another reminder
dated 19.10.2015 was also issued. However, learned Commissioner
(Appeals) did not received required report from Divisional Assistant
Commissioner and therefore without such report he has decided the
appeal through above stated OIA dated 24.11.2015. While deciding
the appeal, the learnaed Commissioner (Appeals) has reproduced
para-4 of the Order-in-Original dated 24.03.2014 and did not
interfere with the demand confirmed. However, he has given aption
to the assessee-appellant to said appeal to pay 25% of the penalty

'Ii'{'within 30 days of receipt of said Order-in-Appeal. Aggrieved by the
said order, M/s. Apex Institute preferred appeal before this
Tribunal. Further, aggrieved by the order of learned Commissioner
(Appeals) having given option of 25% pay of penalty, Revenue have
preferred appeal before this Tribunal.
3. Heard the learned D.R. for appeal by Revenue. Learned D.R.
has submitted that the department has contended that option to
pay reduced penalty has to be provided by Original Authority and
Commissioner (Appeals) does not have any such authority under
the law and therefore said part of the impugned Order-in-Appeal is

i, bad in law,

\
4, Heard the learned counsels for assessee-appellant. He has

submitted that on the basis of forms available with the institute and
Q)
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on the' basis of statement of Manager that the institute charges Rs.
5,000/~ for one subject, Rs. 8,000/~ for two subjects and Rs.
27,000/~ for all subjects, realization of fee by the institute was
computed through the said show cause notice, whereas in fact there
was discrepancy between the presumptive fee taken into
consideration for computation of Service Tax demandeﬁ and
actually paid by the students and further he has submitted thét the
factuai' report sought by learned Commissioner (Appeals) was also
not available to him for consideration. Therefore, impugned Order-
in-Appeal is bad in law.

5. Having considered the rival contentions and on perusal of
records, I find that learned Commissioner (Appeais) in his finding
on page-3 of impugned Order-in-Appeal has reproduced para-4 of
the Order-in-Original dated 24.03.2014, wherein it is stated that
the entire taxable value and service tax liabllity have been
calculated on the basis of above fee structure and number of\filled
admission form recovered from the premises of the party durir{éj the
search on 05.01.2011. I find that appeliant has repeatedly stated
that the department has failed to establish that they had actually
received Rs. 1,57,83,000/- in the form of fee for the year 2010-11.
I find that the contention of the M/s. Apex Institute that department
has filed to prove that Apex Institute collected Rs. 1,57,83,000/- in
the year 2010-11 is worth consideration for the reason that Original

Authority and Commissioner (Appeals) have confirmed that the

calculation of taxable value and Service Tax liability was on the
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basis of forms recovered and the standard fee structure informed
by the Manager of the institute and it was not on the basis of either
fee receipt or books of account or bank statement, Therefore, 1 hold
that impugned show cause notice is presurmptive in nature.
Therefore, the said show cause notice dated 11.03.2013 is not
tenable in law. I, therefore, allow the appeal (ST/70594/2016) filed
by M/s. Apex Institute and reject the appeal (ST/70411/2016) filed
by Revenue. The stay application also filed by Revenue stands
disposed off. M/s. Apex Institute is entitied to consequential refief, if
any, as per faw.
(Pronounced and dictated in the open Court)
Sd/-

{ANIL G. SHAKKARWAR}

Patel/- Member (TECHNICAL)
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