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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
Old Red Building, 38 M.G. Marg, Civil Lines,
Allahabad - 211 001

COURT NO. 11

DATE OF HEARING : 06/09/2017,

DATE OF DECISION : 06/09/2017,

Service Tax Appeal No. 70486 of 2016 (SM)

[Arising out of the Order-in-Appeal No. 189/ST/APPL-LKO/
LKO/2016 dated 12/03/2016 passed by The Commissioner
(Appeatls), Central Excise & Service Tax, Lucknow.]

M/s Sana Construction Co. ' Appeliant
_ Versus
CCE & ST, Lucknow Respondent
Appearance

Shri Vineet K, Singh, Advocate ~ for the Appeliant,

Shri Pawan Kumar Singh, Authorized Representative (DR) - for
the Respondent. T
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CORAM: Hon’ble Shri Ashok Jindal, Member (Judicial) / 5‘
1

Final Order No.7094%/2017 Dated : 06/09/2017 ‘;ﬁ:«% TS
i K

D L

Per. Ashok Jindal :-

The appellant is in appeal against the impugned order
wherein appeal has been dismissed by the learned Commissioner

(Appeals) as the time barred.

2, Heard the parties perused the record.
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3. On perusal of the record, I find that in the impugned order
the learned Commissioner (Appeals) has recorded that the
impugned order passed by the adjudication order was received
by the appeliant on 20™ May, 2014 and the appeal has been filed
before him on 20" August, 2014, Learned Commissioner
(Appeals) dismissed the appeal as time bar as same has been
filed after 90 days of recei'pts of the order. Aggrieved from the

said order, the appellant is before me.

4, As the facts of the case are not in dispute that the
adjudication order was received on 20" May, 2014 and the
appeal was filed before the learned Commissioner (Appeals) on
200 August, 2014, therefore, it is to be seen whether appeal has

heen filed within condonable period or not?

5. As per the Section 85 (3) {a) of the Finance Act, 1994, the
time mit for fliing the appeal before learned Commissioner
{Appeals) is two monthsl from the receipt of the adjudication
order and the said period can be extended by another nne fronlh
if Commissioner {Appeals) is satisfied that appellant has sufficient
reason for causing delay in presenting the appeal. Therefore,
overall period for filing the appeal under Section 85 (3) is three
months and the appeal has been filed by the appellant within

three months.

6. In that circumstances, the observation made by the learned
Commissioner (Appeals) in the impugned order that appeal has

been filed, beyond prescribed time of limitation by counting the
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period in days but the jaw mandates, that the appeal Is required
to file within two months not in 60 days. Therefore, the learned
Commissioner {Appeals) failed to interpret the correct law for

filing the appeal.

7. As appeal has been filed by the appeliant within prescribed
time limit as per Section 85 (3) of the Finance Act, therefore, I
hotd that appeal was filed by the appeliant before Commissioner

(Appeais) within time.

8. In that circumstances, I set aside the impugned order and
remand the matter back to the learned Commissioner (Appeals)
to decide the issue on its OwWn merits. Appeal is disposed of by

way of remand.

(Dictated and pronounced in open court.)
sd/f-

{Ashok Jindal}

PK | Member(Judicial}
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