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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No: ST/70489/2016-ST{SM]
(Arising out of Order-in-Appeal No. 176-ST/KO/2016 dated 25/02/2016

passed by Commissioner (Appeals), Customs, Central Excise & Service
Tax, Lucknow}

M/s A T N Advertising Services Appellant
Vs,

Commissioner of Cenfral Excise & Service Tax, Allahabad Respondent
Appearance:

Shri Sita Ram (Consultant) for Appellant
Shri Sandeep Kumar Singh (Dy. Commr.) AR - for Respandent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearing ; 18/09/2017
Date of Decision  © - 18/09/2017

FINAL ORDER NO~. A 1AL A } 2014 ...

Per: Anil Choudhary
The issue in this appeal is whether service tax ha{re.
been rightly quantified by the Learned Commissioner
(Appeals} and secondly, whether the appellant is liable to pay
service tax on the construction of drive way at the petrel
pump constructed by them.
2. Show cause notice was issued demanding service tax for
" the period June, 0007 to 2011-12, amounting to
Rs.18,06,122/- + Cess totalling Rs.18,60,305/-. The

appellant had appeared and contested the show cause notice



) APPEAL No: SE/70489/2016-ST{SM]

and also pointed out that the show cause notice issued on the
basis of information supplied by the contract namely 10CL
are not correct and accordingly the service tax payable by
them will be Rs.8,80,746/-.

3. The SCN was adjudicated on contest and the proposed
demand was confirmed along with penalty under Section 77
and also under Section 78. Being aggrieved the appellant had
preferred appeal before Learned Commissioner (Appeals) who
has been pleased to appreciate that there has been error in
calculation of the tax and the figures supplied by I0CL not
correct and accordingly recorded the following findings: ~

“I have gone through the chart provided by the appellant I
agree with the contention of the appellant that some of the P.O.
Nos. and amounts mentioned in the Annexure (o the SCN was
repeatedly shown. It .is very surprising that the same amount
e Rs.5 14,226/ is mentioned against 27 P.O.’s. In so many
cases the same amount is repeated agamst three to four P,O.’s.
Such apparent mistakes have been overlooked by the
adjudicating authority on technical ground that the work orders
did not contain the signature of the issuing authority of IOCL. I
also find that the respondent department has not controverted
the ground pointed out by the appellant till date, even though
the grounds taken by the appellant was Jorwarded on
23/05/2014.

The appellant has contended' that they have not received

service tax component from the service recipient, thus, the

(JA/L}/\
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taxable value should be arrived at in terms of Section 67 (2) of
the Act. I ohserve that Section 67 (2} of the Act provides that
where the gross amount charged by a service provider, for the
service provided or to be provided is inclusive of service tax
payable, the value of such taxable service shall be such
amount as, with the addition of tax payable, is equal to the
gross amount charged. I therefore, find that the reverse
caleulation is to be done in terms of Section 67 (2) of the Act.”

4.  Further as regards the taxation of drive way constructed
in the petrol pumps, it was held that the same is not a public
road and a part of the commercial complex and as such 1s
taxable. Accordingly, the Learned Commissioner (Appeals)
confirmed a reduced amount of Rs.10,04,094/- and also
reduce the penalty under Section 78 proportionately and
further was pleased to reduce the penalty under Section 77{1)
(a) to Rs.5000/- and set aside the penalty imposed under
Section 77(2) of the Finance Act.

5. The appellant being aggrieved/jgoefore this Tribunal on
the ground that the Learned Commissioner (Appeals) have
erred in allowing tax on the construction of drive way which is
in the teeth of the ruling of this Tribunal in CST Vs. M/s
Shilpa Constructions Pvt. Ltd. 2010 (19) S/T.R. 830 {Tri.-
Ahmd.) Division Bench. Further he states that the turnover
figures provided by the appellant are verifiable from the
records and in case of doubt, the authority g/xfould have

verified the same from IOCL. Accordingly prays for allowing
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the appeal by remand with directions.
6 The Learned AR for Revenue relied on the impugned
order.
7. Having considered the rival contentions I hold that
construction of drive way in the petrol pump is not taxable in
view of the C.B.E.C. clarification dated 27/07/2005, wherein
arified that the benefit of drive way in commercial complex
is to be allowed if the activi‘éyj%ecognized separately in the
contract. 1 further find from the schedule of rates of the Work
Order No. 17979857 dated 06/08/2009, wherein the details
for “Construction of RCC Culvert & Allied works” is given
which also inciudes the work of drive wéy. Accordingly 1 hold
that the appellant is not Lable to pay service tax for the
construction of drive way. Further, | find that the Learned
Commissioner found that there are errors in the calculation
of gross amount taxable. Accordingly, for the limited purpose
of calculation of the gross amount taxable and the tax
payable, 1 remﬂa}nd the matter to the adjudicating authority
who shall hear the appellant and after perusing the evidence
led before him and obtaining any information required asl fit ,
Odjt:é pass the reasoned order in accordance with law. Giving the
Cumn - duty benefit as held by the Learned Commissioner (Appeals}.
The penalty imposed under Section 78 shall also stand
modified accordingly. Appellant shall be entitled for
consequential benefits if any in accordance with law.

8. The appellant is also directed to appear before the

p
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period of 45 days from IeCClpt
v efrcphe kAT OV /f’\-—g\
of this order along with the dﬁﬁmﬁma and seek

adjudicating authority within a
of a copy

opportunity of hearing.

(Dictated & Pronounced in Court) -

-Sd/-
(ANIL CHOUDHARY}
Member{JUDICIAL)

Lks




