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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. ST/70506/2017-ST[SM]
(Arising out of Order-in-Appeal No. NOFSVTAX/CO0/APPL-1/02/2017-

18 dated 05/04/2017 passed by Commissioner of Central Excise (Appeals-
1}, Meerut)

M/s Birla Institute of Management Technelogy Appellant
Vs,

Commissioner (Appeals) Central Excise Appeals-} Respondent
Appearance:

Shri Sanjay Jain (CA) for Appellant
Shri Gyanendra Kumar Tripathi (AC) AR " for Respondent
CORAM;

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)

Date of Hearing : 14/11/2017
Date of Decision 14/11/2017

FINAL ORDER NO-TT1H 5.@/ 200F

Per: Archana Wadhwa

The challenge in the present appeal is to penalties
imposed under Sections 73, 77 and 78 of the Finance Act,
1994 as also under Section 70(a) of the Act read with Rule 7

and Rule 7C of the Service Tax Rules, 1994,

2. The issue relates to late registration with the Service
Tax Department for not paying the Service Tax of Rs.
34,262/- on Reverse Charge Basis and the late filing the ST-3

returns. It 1s seen that the fact of the assessee having been.
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AFPEAL No. ST/70506/2017-3T(504]

received the services, was detected by the audit from the
records maintained by the appellant, in the ordinary course of

their business.

3. The appellant’s contention is that inasmuch as, they
were reflecting the entire facts in the records maintained by
them, it cannot be said that there was any malafide on their
part, thus Justifying mposition of penalties.
As soon as the short levy was pointed out by the audit, the
same was deposited alongwith interest. Inasmuch as the tax
stands confirmed against them in respect of commercial
training or coaching, they were under bonafide belief that the
same was part and parcel of educational services, which were
not taxable during the period in question and that is why, no
registration was taken by them. As they have deposited the
entire service tax aléngwith interest before the issuance of the
show cause notice, the benefit of Section 80 as it existed

during the relevant period, should be extended to them.

4. The lower authorities have simpliciter observed that
every tax defaulter can take a plea that they were under the
bonafide beliefl and the tax was not payable. Inasmuch as,
there was no ambiguity in law, the appellant should have
understood the same correctly and should have paid the

@\w’/
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5. After hearing both the sides, I find that the Tribunal in
number of decisions, has held that when the law is not clear,
the assessee cannot be held guilty of any suppression etc in
the absence of any evidence to the contrary. In the present
case, the appellants have contended that though they were
providing the commercial training or coaching but they were
under a honafide belief that the same was part of the
educational service, which were admittedly not taxable during
the relevant period. There could be a doubt entertained by the
assessee. When the asscssce is reflecting all_:their business
activities in their balance sheet, no malafide can be attributed
to them. The Tribunal in the case of Shaper India Pvt. Ltd. vs.
Commissioner of Central Excise, Pune, reported at 2015 (7)

TMI 141-CESTAT Mumbali, has held to that effect.

6. In view of the foregoing, I find no justifiable reason to
impose penallies upon the appellant. ‘The smme are

accordingly set aside and appeal is allowed to that extent.

(Dictated and pronounced in Court] =7 _~
Sd/-
{Archana Wadhawa)
Member{Judicial)
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