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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL

REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No.ST/70557/2016-ST{SM]
{Arising out of Order-in-Appeal No.274/ST/APPL-ALLD/LKOQ/2014

dated 05704 /20106 passed by Commissioner of Central Excise & Service
Tax, Lucknow)

Sudama Construction Prop Appellant
Vs.

C.CE. & S.T.- Lucknow Respondent
Appearance:

Shri K.R. Singh {Adv} for Appellant
Shri Pawan Kumar Singh for Respondent
CORAM:

Date of Hearing : 15/ ]_1/205 f} 7
Date of Decision 15/ 11/20%&_
N

Per: Mrs. Archana Wadhwa:

The appellant is a small contractor and was providing its
services to M/s Dalla Cement Factory and was duly registered with
the Service Tax Department. As per the account maintained by M/s
Dalla Cement Factory, the services were provided by the appellant
but no service tax was paid by them for the period Sept. 2010 to
March, 2011. Accordingly, proceedings were initiated aga'inst the
appellants.

2. As the appellant had already deposited the service tax of Rs.
91,000/~ approximately alongwith interest, penalty of the egual
amount was imposed upon him. The same was upheld by

Commissioner{Appeals} and hence the present appeal.
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3. The only challenge in the appeal is to penalty imposed by the lower
authorities,

4. The learned advocate a_ppearing for the appellant submits that they
were depositing the service tax on receipt basis i.¢. as and when the
consideration for the services provided to M/s Dalla Cement was
received by them whercas, M/s Dalla Cement was maintaining the

acchmad S Qoed™
records an apmlu)asis. The said eotfest has led to the short
payment of service tax, which, in any case, was to he deposited by
them on receipt of consideration from the service recipient. In such a
scenario it cannot be stand that there was any malafide on their part,
thus leading to imposition of penalty.

5. 1 find that there is no rebuttal to the above fact placed before the
authorities below. The demand of service tax &8 raised on account of

“the different modes of accounts being maintained by the service

provi_der”.'énc_i' the service recipient. It is not a case of non-levy or non-

payment on account of any misstatement or suppression of facts
e | tvode-

\&Dh intendg to ilh@EJayment of duty. As such 1 find no reason to

uphold the penalty imposed upon the appellant. The same is

accordingly set 4 aside. The appeal is allowed in above terms.

{Dictated and pronounced in Court}
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Sd/-
{Archana Wadhawa)
Member(Judicial)
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